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A word to the English-speaking reader

Providing the English-language reader with the translation of this monograph, published
in Polish in 2021, may be the first contact with the issue of genocide committed by the
German state against the Polish nation during World War II.

Not only in world literature, but also in Polish literature, there is a lack of comprehensive
studies on the issue of the criminal policy of the Reich in occupied Poland. We will find
even less information on looking at this issue from the point of view of international law.
In general, the authors, mainly historians, stop at the analysis of a specific example of
cruelty. Therefore, they do not consider how a specific crime relates to thousands of others
committed by the German occupier at a similar time and against a precisely defined
category of victims.

The issues I explore in this book do not remain only in the sphere of theoretical
considerations. Persecution, displacement, theft of property, extermination of elites, slave
labor, pseudo-medical experiments, forced Germanization, imprisonment in camps, in
short the attempt to eliminate the Polish nation affected directly or indirectly, to a greater
or lesser extent, many of its members, i.e. several million people. This is currently the
generation of my grandparents.

In the future, research on the genocide of the Polish nation should become the subject of
broader interest of scientists, especially in Poland, Germany, but not only. They constitute
another important, although not yet fully discovered, case study for genocide studies
specialists. After mass crimes committed far from the borders of the countries responsible
for them, the time has come to publicize this cruel neighborly crime, about which the
perpetrators would prefer to remain silent and not have to answer for it, even in a symbolic
dimension.

Maciej Jan Mazurkiewicz, PhD



Introduction

The monograph entitled Germany's Genocide against the Polish Nation (1939-1945). A
Historical-Legal Study is an attempt to demonstrate and justify Germany's international
legal responsibility for the crimes committed during World War II against the Poles as a
national group, as well as against their reborn state, the Republic of Poland, in 1918.
Considerations of Germany's violations of the anti-war law were included in the study to
prove the intention to destroy the Polish nation, which was carried out by provoking a war
against Poland. Such a construction of the study does not imply an affirmation of the
connection between the law of war and the anti-war law or the prohibition of the crime of
genocide. However, the state of war and occupation is - not only in the case of German
crimes committed against the Polish nation - a circumstance that facilitates or even
enables the realization of the genocidal intent. The study is interdisciplinary in nature. A
possibly complete analysis of the subject required taking up threads from the history of
political-legal doctrines and Polish occupation history - thus supplementing the basic
historical, dogmatic and theoretical-legal considerations.

To date, scholarly considerations relating to the crime of genocide (genocide studies) have
not yet covered the actions of the German state against the Poles, which is a fundamental
research gap. A holistic view of the criminal policy pursued by the German occupying
forces against Poles during World War II provides unique comparative material and
makes it possible to update the assessment of the situation of Poland and Poles during the
tragic period of occupation and to set a broader perspective in the analysis of individual
cases of German atrocities.

Currently, there is a misconception in both Polish and foreign writing about the individual
or unorganized nature of German crimes against the Polish people, which are presented
in isolation from their origins and context - resulting in a narrative about the massacres
that is inconsistent with the facts!. However, the facts and the conclusions of the
Nuremberg Trial and the follow-up processes point to the deliberateness, planning and
consistency in the implementation of German policies aimed at the extermination of Poles.

1 German historian Daniel Brewing in 2016 published a study in his native language on German war-time
crimes against Polish civilians. Apriori his study "distanced [...] itself from the category of genocide, according
to which events based on the use of collective violence constitute planned and deliberate sequences of actions."
He agreed that excluding the notion of genocide as a possible category of qualification would serve to evaluate
Germany's crimes. In the context of Germany's criminal policy towards the Poles, he preferred to use the term
"massacre," which "unlike genocide [...] is event-driven, does not aim to destroy entire societies, and remains
linked to specific situations, a specific topography and the time in which it was carried out." The restriction of
the linguistic and terminological apparatus to this concept, the omission of the scope and influence of German
ideology and anti-Polish policy from consideration, the focus of the narrative around the course of individual
crimes, and, finally, the lack of "intent to analyze the entire spectrum of German violence" resulted in the
author's description of German crimes (e.g., the extermination of the Polish leadership strata) not including
the key elements necessary for their comprehensive evaluation - the aspect of planning and the relationship
to other atrocities committed (D. Brewing, In the Shadow of Auschwitz. German massacres of Polish civilians
1939-1945, transl. R. Dziergwa, Poznan 2019, pp. 14-23, 349).
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Selection of the topic of the work and its justification

The topic includes two parts - one concerns the legal international qualification of
Germany's actions and omissions with reference to the historical object of analysis, and
the other the methodology of research. The fragment of the title "Germany's Genocide
against the Polish Nation (1939-1945)" indicates the legal international qualification of
German crimes, which results from an attempt to theoretically apply the norms applicable
to Germany during the commission of criminal acts (actions and omissions). Thus, the
analysis includes the international legal obligations of the Third Reich? at the time of the
crimes (mainly contained in the three Hague Conventions® and common law), the
regulations provided for in the so-called Nuremberg Law* and the non-treaty prohibition
of the crime of genocide (corresponding to the norms set forth in the UN Convention on
the Prevention and Punishment of the Crime of Genocide, adopted on December 9, 1948
in Paris)® . This reflects the evolution of the law in terms of the institutionalization of the

2 The terms Third Reich and Weimar Republic are unofficial, serving rather as a historiographical
periodization of the history of modern Germany. Between 1918 and 1945, the German state was formally
called the German Reich. This distinction is linked to the moment when the National Socialists seized power
(the so-called Machtiibernahme), and is relevant in connection with the division into the periods of history of
the interwar period and World War II.

3 Government declaration of 18 December 1929 on accession of the Republic of Poland to the Convention on
the Peaceful Settlement of International Disputes, signed at The Hague on 18 October 1907. [Convention on
the Peaceful Settlement of Disputes] (Journal of Laws of 1930, No. 9, item 64); Convention on the
Commencement of Enemy Steps (Journal of Laws of 1927, No. 21, item 159); Convention on the Laws and
Customs of Land Warfare (Journal of Laws of 1927, No. 21, item 161). Cf. Abkommen zur friedlichen
Erledigung internationaler Streitfdlle. Vom 18. Oktober 1907 (RGBI. 1910, 2, 5); Abkommen tber den Beginn
der Feinseligkeiten. Vom 18. Oktober 1907 (RGBIL. 1910, 2, 82); Abkommen, betreffend die Gesetze und
Gebrauche des Landkriegs. Vom 18. Oktober 1907 (RGBI. 1910, 2, 107).

4 Agreement by the Government of the United Kingdom of Great Britain and Northern Ireland, the
Government of the United States of America, the Provisional Government of the French Republic and the
Government of the Union of Soviet Socialist Republics for the Prosecution and Punishment of the Major War
Criminals of the European Axis. Signed at London, on August 8, 1945, "Treaty Series. Treaties and
International Agreements Registered or Filed and Recorded with the Secretariat of the United Nations," 82
(1951), pp. 279-311; International Agreement on the Prosecution and Punishment of the Major War Criminals
of the European Axis, signed at London, on August 8, 1945 (OJ 1947, No. 63, item 367). Cf. Law No. 10 dated
December 20, 1945. Punishment of Persons Guilty of War Crimes, Crimes against Peace and against
Humanity (OGCCG 1946, 3, 50); Directive No. 38. The Arrest and Punishment at War Criminals, Nazis and
Militarists and the Internment, Control and Surveillance at Potentially Dangerous Germans (OGCCG 1946,
11, 184). See UN General Assembly, Affirmation of the Principles of International Law recognized by the
Charter of the Niirnberg Tribunal, December 11, 1946, A/RES/95; Report of the International Law Commission
to the General Assembly. Document A/1316. Report of the International Law Commission covering its second
session, June 5-July 29, 1950. Part ITI. Formulation of the Nurnberg Principles, "YILC [1950]" II (1957), pp.
374-378; UN General Assembly, Formulation of the Niirnberg Principles, December 12, 1950, 488 (V). Polish
translations of excerpts from the aforementioned 1946 UNGA resolutions and the Nuremberg Principles
formulated by the International Law Commission in 1950 on the basis of a report by Special Rapporteur Jean
Spiropoulos were offered in a 1978 collection of documents (see UNGA Resolution 95/I, December 11, 1946.
[in:] Prosecution and Punishment of Perpetrators of War Crimes and Crimes Against Humanity (selection of
documents), ed. C. Pilichowski, Warsaw 1978, pp. 223-225; Formulation of the Principles of International Law
Adopted in the Statute of the International Nuremberg Tribunal and in the Judgment of this Tribunal
(Nuremberg Principles) of December 12, 1950. [in:] Prosecution and Punishment..., pp. 227-232).

5 General Assembly Resolution 260 (III) of December 9, 1948 (Prevention and Punishment of the Crime of
Genocide). Cf. Convention on the Prevention and Punishment of the Crime of Genocide, adopted by the United
Nations General Assembly on December 9, 1948 (Journal of Laws 1952, No. 2, item 9); Gesetz iiber den Beitritt
der Bundesrepublik Deutschland zu der Konvention vom 9. Dezember 1948 iiber die Verhiitung und
Bestrafung des Volkermordes. Vom 9. August 1954 [Konvention uber die Verhiitung und Bestrafung des
Volkermordes] (BGBL. II 1954, 15, 729).
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prohibition of mass crimes: from the laws and customs of war to the definitions and
prohibitions of crimes against peace, war crimes and crimes against humanity, the
qualified type of which is, as is often assumed in the legal literature, the prohibition of the
crime of genocide. Consideration of domestic laws seems less reasonable, since
international tribunals are generally not bound by local law, and equally importantly, the
listed norms transposed into the Polish or German legal system from international law
are secondary in nature. On the other hand, domestic law influences general principles of
law and customary law, either providing relevant evidence of practice and recognition or
contradicting them.

The use of the adjective "Nazi" in the title when considering responsibility for the crimes
committed has been ruled out. The attribution of specific behavior to the state, or basically
to its organs or, in certain situations, to individuals, results in its responsibility. In the
1939-1945 period, there was no Nazi state, but the German Reich® , which was a subject
of international law. The prevalence of the terms "Nazi" and "Nazis" in reference to
Germany of 1933-1945 in historical writing and popular discourse creates the potential for
abuse, leading to errors of a historical-legal nature. It happens that the Nazis, as well as
their state, are treated as entities autonomous from Germany, which - depending on the
interpretation and intentions of a particular researcher or publicist - have a different
national character. As a result, there can be a radical distortion of the picture of the past,
including a belittling of the role of the German state in the crimes committed against Poles
and other groups during World War I1.

It is impossible to dispense with the title phrase "Polish nation" for similar legal and
international reasons. Although in many academic and intellectual circles, especially in
the West, the word "nation" has been permanently associated with negative aspects of
nationalism (including being burdened with association with National Socialism), this
does not change the fact that the crime of genocide - according to the 1948 Convention. -
can be committed against a national group, among others. Thus, the use of the term
"nation" has an international legal justification.

On the other hand, the passage of the title "Germany’s Genocide against the Polish Nation
(1939-1945)" indicates the proper object of analysis, which, in the application of the law
by an authorized body, as well as in the theoretical legal qualification, can be called a state
of facts. Germany's actions and omissions during World War II include the planned
extermination of representatives of the Polish leadership strata and people with
considerable property, the program of deportation of Poles and their destruction by slave
labor. The dissertation also considers other manifestations of the extermination policy
carried out against the Polish people, such as the mass killing of Poles in concentration
and extermination camps, the unlawful treatment of prisoners of war, beatings, rapes,
forced Germanization, the so-called "robbery of Polish children," the robbery of Polish
children, carrying out pseudo-medical experiments, desecration of the corpses of the

6 Transiently after the Anschluss, the name Greater German Reich (GroBdeutsches Reich) was used, solidified
in nomenclature by Hans Lammers in a relevant (though unpublicized) decree issued in 1943 (see Erlass des
Reichsministers und Chefs der Reichskanzlei vom 26. Juni 1943; RK 7669 E).
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murdered, legal discrimination, segregation of nationalities, limiting access to education
and medical care, looting and destruction of nationally significant cultural property.

The last phrase of the topic - "legal-historical study" - determines the discipline of legal
studies, within the framework of which the completed research can be most fully classified.
Thus, the phrase used does not testify to the simultaneous historical and legal character
of the monograph, but refers to the history of law - one of the legal sciences. Thus, the
already historical factual situation - Germany's crimes against the Polish people during
World War II - was subjected to theoretical evaluation from the perspective of
international law at the time. Therefore, there was no need to establish or detail the
factual record on the basis of archival sources - for this is the role of the historian of the
occupation period. The current findings of researchers of the interwar period and World
War II have made it possible to identify the essential elements of the criminal German
policy conducted against Poles necessary for legal analysis. If one were to adopt a different
solution and attempt to achieve the goals of historical science’, the description of the facts
would be so extensive that it would basically make it impossible to read and complete the
work on the book in a reasonable time frame (which took a total of five years anyway and
was essentially completed in the last quarter of 2018).

In the context of the discipline of research, it is impossible not to initially emphasize
methodological issues. In addition to the historical-legal method, the dissertation
primarily used other legal methods: legal-dogmatic and legal-theoretical, as well as the
syllogistic model (with elements of the argumentative model), used to justify the legal
international qualification of Germany's actions and omissions. Methods derived from the
historical sciences, especially descriptive and synthesizing methods, useful especially for
establishing the facts, proved useful. These methods were applied in the preparation of
specific content, and the context of their use is explained in the following sections of the
introduction.

Main research assumption

The basic premise of the monograph is that during the hostilities in Poland and during
the occupation of its territory, Germany was bound by treaty and customary norms of
international law, including those of a counter-war nature (us contra bellum), and
regulations concerning the declaration of war, methods of warfare, methods of occupation
and termination of war (ius in bello).

Based on the findings of the theory of international law, an analysis of how the practice of
the German authorities evolved, and a review of the opinions of representatives of the

7 The ambition of historians is to comprehensively reconstruct the picture of events in accordance with the
methodology of historical science. Thus, they try, for example, to clarify the number of victims, learn and
present the biographies of the perpetrators and the course of the crimes, reveal documentation related to the
extermination. There is a noticeable tendency to detail knowledge, but it is more difficult to synthesize
considerations.
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German doctrine of international law® additionally concluded that in 1939 the German
authorities and the doctrine there generally accepted: first, the validity of international
law, second, the intrinsic legal character of its norms in the system of German law
(otherwise there would have been a weaker moral or political, but not legal, obligation, as
emphasized by earlier theorists), and finally, third, the binding of Germany by treaty and
customary norms of international law.

Research hypotheses of the study

According to the first hypothesis verified in the dissertation, the attack on Poland in 1939,
making it possible to implement the essential aims of the German state's anti-Polish
policy, was a war of aggression within the meaning of international law. Until its outbreak,
a universally accepted definition of aggression had not been adopted, so it is necessary to
show that in 1939. Germany was bound by the prohibition of war of aggression. When
describing Germany's assault on Poland, lawyers avoided the word "aggression" and used
terms that were close in meaning, but emphasized the illegality of Germany's conduct,
such as "plunder invasion," "land seizure" or "assault." The second hypothesis is that
Germany bears international legal responsibility not only for crimes that are violations of
treaty norms and customs of counter-war and war, but also for violations of the non-treaty
prohibition of the crime of genocide against Poles. Already the norms contained in the
treaties adopted until 1939 made it possible to criminalize the programmatic
extermination policy carried out by Germany against the Polish people, which resulted,
among other things, from the 1907 Hague Convention (IV). However, it was not until the
state laws adopted since 1945, codifying the customary law in force until then, that
German actions could be more precisely classified as crimes against peace and humanity
and war crimes. The fact that the prohibition of the crime of genocide was established later
does not mean that it was permissible, i.e. that this prohibition as non-treaty did not apply
to Polish-German relations during World War I1° .

The dissertation examined whether the Germans carried out crimes against the Poles with
the intention of completely destroying that nation. A positive answer would provide a
rationale for their extermination activities to qualify as a crime of genocide (prohibited
before the outbreak of World War II by an uncodified norm of international law). The
intention to completely destroy the Polish nation could presumably be revealed not in the
desire to exterminate Polish citizens (who were, after all, of different nationalities or

8 See biographies of members of the German state and intellectual elite active during the Third Reich: E. Klee,
Das Personenlexikon zum Dritten Reich, Frankfurt am Main 2007.

9 Recently, a view on this issue was expressed by William Schabas, a Canadian authority in the study of
international criminal law and the law of armed conflict, who stated unequivocally: "It seems to me that the
content of the resolution [UN General Assembly Resolution 96 (I) of December 11, 1946] does not raise any
doubts - it contains a declaration that genocide is already a crime under international law. This was the
intention of its authors. [...] Thus, this reference to the fact that acts of genocide were being committed or had
already been committed is significant. At the same time, it makes it possible to refute the argument invoked
by some that the term 'genocide' cannot be used to describe events that occurred - for example - before the
adoption of the 1948 Convention." (W. Schabas, Legal Qualification of the Wola Massacre [in:] Wola 1944. An
Unaccounted Crime and the Concept of Genocide, Warsaw 2019, p. 85).
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belonged to multiple ethnic and religious groups), but Poles - regardless of their citizenship
- living in the territory of the Republic, those with domicile in the Free City of Danzig,
members of the German Polonia and Polish citizens of the USSR.

Research problems

The research problems are formulated in the form of two questions. The first is as follows:
Does taking into account current historiographical findings and the development of
international law and its theory affect the justification of the previous legal international
assessment of German crimes against Poles during World War II, and thus make it
possible to redefine the scope of Germany's legal international responsibility?

Attempts to legally justify the qualification of German crimes have generally not been
made since 1959, when the trials of German prominents in Poland ended!® , although
historical knowledge in this regard has improved considerably since the postwar years
(which is still the case today). To preempt possible criticism, it should be pointed out that
legal international qualification does not necessarily involve the initiation of formal
proceedings, but can take, as Karol Karski pointed out, the form of theoretical reflection!!

The second question, following on from the first, is: What, in the event of a possible positive
answer to the first question, are the current premises to justify the legal international
assessment of Germany's crimes against Poles during World War II, and what is the
current scope of Germany's legal international responsibility?

Research objectives

Accordingly, the primary objectives have been defined in three ways. The first is to
determine the state of Polish-German international legal obligations with regard to the

10 Among those tried before the Supreme National Tribunal in 1946-1948 were Albert Forster and Arthur
Greiser (respectively, gauleiters and governors of the so-called Reich Districts of Danzig-West Prussia and
Wartheland), Ludwig Fischer (governor of the so-called Warsaw District of the GG), Josef Biihler (deputy to
Hans Frank and secretary of state of the so-called GG government), Amon G6th and Rudolf H68 (commandants
of the so-called GG. Warsaw District of the GG), Josef Biihler (Hans Frank's deputy and secretary of state in
the government of the so-called GG), Amon Géth and Rudolf H66 (commanders of the concentration camps in
Plaszow and Auschwitz-Birkenau, respectively). The trial of Erich Koch (gauleiter and super-president of the
so-called province of East Prussia), the last major German dignitary arrested in Poland, was held before the
Provincial Court in Warsaw. The verdict in the case was handed down on March 9, 1959 (see Seven Judgments
of the Supreme National Tribunal, ed. T. Cyprian et al., Poznan 1962; M. Majewski, Documents relating to
Erich Koch in the archival resources of the Institute of National Remembrance in Warsaw, "PA IPN" 1 (2008),
pp. 52-53; S. Ortowski, R. Ostrowicz, Erich Koch before the Polish court, Warsaw 1959, pp. 284-285).

11 Karol Karski's valuable polemic with Patrycja Grzebyk, published in 2011 in International Affairs, is an
attempt to clarify a number of complex legal, historico-legal, political and historical issues related to the legal
qualification of the Katyn massacre. His comments also allow an indirect assessment of the problem of German
crimes in the light of the findings of modern doctrine (K. Karski, Katyn murder as a crime of genocide - in
response to the polemic of Patrycja Grzebyk, "SM" 2 (2011), s. 103).
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declaration and termination of war, the methods of its conduct and methods of occupation.
In this sphere, there were changes of a factual nature, resulting, among other things, from
the breaking of agreements or their failure to keep them, hence the proposal to conduct
the analysis in historical terms. After Poland regained its independence in 1918, its
authorities freely shaped legal relations with Germany, and their status in 1939 resulted
primarily from the international agreements concluded and customs adopted. Although
the norms set forth in some agreements, such as the London Convention of 193312 | did
not apply to Germany, they helped classify its actions, in this case the attack on Poland.

Consideration of international agreements serves to formally confirm their validity at a
time when the German state was committing acts contrary to international law, that is,
to undermine the official German argument in this area. The analysis included the scope
of the validity of the agreements, the possibility of their revision in accordance with the
Statute of the League of Nations, the si omnes and rebus sic stantibus clauses, the possible
loss of legal force due to the outbreak of war, the principles of interpretation and
application of the agreements and the meaning of their preambles.

During the drafting of the agreements, German representatives often made comments
that may indicate their preferred way of interpreting the agreements and fulfilling
Germany's obligations. Therefore, summary descriptions of the preparatory work (travaux
préparatoires) have been included to historically clarify the agreements in force.

The second purpose of the monograph is to present the plan, preparation, mechanism of
execution, consequences and typology of German crimes committed against Poland and
Poles during World War II - according to the current findings of historiographers.
Although many contemporary Polish intellectuals (mainly historians, but also lawyers)
have qualified German actions as crimes of genocide, in their publications they generally
do not demonstrate Germany's responsibility by attributing to them the violations of
international law committed against Poland. Thus, researchers, when referring to
international legal concepts such as the crime of genocide, usually do not base their
deliberations on the implementation of the legal qualification model (syllogistic or
argumentative).

Historians often describe specific crimes in detail or present syntheses in this regard, but
do not take into account that only the fulfillment of the legal prerequisites makes it
possible to qualify them in accordance with all the rules of art (de lege artis). The ordering
of the conceptual apparatus of historians, who, without reference to the assumptions of
legal history as an auxiliary science of history, ferret out conclusions on the qualification
of crimes!3 , is also not without significance. Forgetting about the legal origin of the terms

12 Convention for the Definition of Aggression, Annex and Protocol of Signature. Signed at London, July 3rd,
1933, "League of Nations. Treaty Series. Publication of Treaties and International Engagements Registered
with the Secretarial of the League of Nations," CXLVII (1934), pp. 69-77; Convention for the Definition of
Aggression, signed at London, July 3, 1933 (Journal of Laws, 1933, no. 93, item 712).

13 For example, Jolanta Zyndul, a historian and specialist in recent Jewish history, in her publication did not
define the terms used to describe anti-Semitic issues - "incident," "greater incident," "action," "pogrom,"
"occurrence" or "anti-Jewish event." She used the aforementioned terms intuitively and synonymously (see J.
Zyndul, Zajécia antyzydowskie w Polsce w latach 1935-1937, Warsaw 1994). In turn, Lech Nijakowski, a
sociologist and philosopher, stated in an article that "this definition [of the crime of genocide] is [...] flawed
from the point of view of a sociologist." He did not explain his position, but gave his own proposal,
distinguishing acts of total and partial genocide. In the enumerative list presented, he did not classify as
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used, they often lead to sterile disputes that cannot be resolved without reference to legal
norms and their legal interpretations. Historians have not constructed a precise enough
definition of the crimes of genocide and crimes against humanity to have sufficient
arguments to support a particular position'* . Although the norms of law, their
interpretations and application are time-varying and therefore historical, and can be
subject to historical research, certain limitations must be taken into account. Legislators
express the law through legal language, and in doctrine it is described in legal language.
Therefore, it seems fair to say that the skill of the legal research historian, which includes
the use of conceptual and terminological apparatuses characteristic of the era, entitles him
to formulate conclusions, for example, regarding the legal qualification of the acts
analyzed?® .

In the context of the essential considerations of the purpose of the monograph, it should
be noted that it was only from 1959, after Erich Koch was tried in Poland, that historians
began to publish the first marginal references to the programmatic nature of German
crimes. In general, the relevant studies date from the late 1970s and early 1980s, and then
from 2009-2020. The inability to confirm the programmatic nature of these crimes made
it difficult to demonstrate even genocidal intent in the acts of the German state. The
interest of legal scholars in the subject of the qualification of Germany's crimes greatly
diminished, if not died out, in the 1950s, so the degree of advancement of historical
research in this area did not allow, at the time when German prominents were tried, to
qualify their activities as serving a plan for the total destruction of the Polish nation.

It is only nowadays that works on the German occupation occasionally raise doubts about
the relationship of individual crimes to their totality, so the research anxiety that
accompanied Wanda Jarzabek in her consideration of the slaughter of Wola seemed right.
In the study, published in 2019, the Polish historian asked many important questions,
including: "Should [...] the Wola massacre be treated as an event peculiar and isolated in
its nature, or should we see in it a typical manifestation of the occupier's policy, or even
its culmination?"16

genocide any case of crimes against Poles (see L. Nijakowski, The Nation-State on the Bloody Trail. Towards
a sociology of genocides in late modernity, "SSP" 2 (2015), s. 15-17).

14 Between the concept of genocide in the colloquial sense and the definition contained in the legal prohibition
of it, there is a fundamental difference in the degree of vagueness of the phrase (in the colloquial sense,
genocide has vague boundaries and there are no aspirations to change this state of affairs). Historians, but
also representatives of other humanities and social sciences, often emotionally and intuitively use a term
loaded with "a huge load of condemnation" (as Patrycja Grzebyk rightly pointed out), rather than the more
neutral terms "war crime" and "crime against humanity" (many researchers share this position). Nevertheless,
the duty of qualification is incumbent on lawyers, and it is they, who have been striving for years to describe
the phenomenon as precisely as possible, who should present solidly theoretically-supported solutions that
eliminate semantic uncertainty (see P. Grzebyk, Katyn murder - problematic qualification (in connection with
the article by Karol Karski), "SM" 2 (2011), p. 83; S. Salmonowicz, Reflections on the 20th century - the epoch
of genocide [in:] The Age of Hate. Studies, ed. E. Dimitréw et al., Warsaw 2014, pp. 297-308; K. Pomian,
Negationism against humanity [in:] The Age of..., pp. 287-296).

15 The comparison of the ways of legal and historical qualification of crimes committed against Poles by the
occupying powers during World War II was devoted to the pending text of the author of this study (see M.
Mazurkiewicz, Legal vs. Non-Legal Selected Qualifications of Crimes Committed against the Polish Nation in
the Years (1939-1945), ts.

16 W. Jarzabek, Slaughter of Wola - an individual event or resulting from the "logic" of German occupation
policy in Poland? [in:] Wola 1944..., p. 37.
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Although the dissertation presents historical conclusions, it does not present the facts in
detail, but only its multifaceted characterization. The purpose of the monograph does not
allow for an exhaustive description of the issue in the historiographical sphere, but only
an authoritative approximation of the current legal perspective. Therefore, the results of
historians' research and archival searches were used to reconstruct the author's
characterization and understanding of the mechanism of the criminal policy rather than
to verify individual violations of international law.

The third objective is to demonstrate Germany's legal international responsibility for the
crimes committed against Poland and Poles during World War II. Although the literature
has qualified these acts from the perspective of international law, it does not take into
account recent historical findings. The proposal to update these justifications according to
the syllogistic or argumentative model is an attempt to fill the gap in legal history
research. Justifying the qualification of German crimes plays an important role because
of their consequences, which largely determined the fate of millions of Poles. Still affecting
Polish-German relations, they are key to understanding Poland's modern history.

Moreover, the compensation obligation arising from the possible establishment of
Germany's legal international responsibility for the crimes committed against Poland has
long been an issue in Polish-German relations. As a political problem, this issue already
existed in principle during the period of the commission of the crimes, and has returned
with considerable force at various times: at the dawn of the Third Republic, at the turn of
the 1980s and 1990s, then in 2004-2005 and 2017-2019, in connection with the activities,
established on September 29, 2017 and functioning during the 8th term of the Sejm, of the
Parliamentary Team for Estimating the Amount of Compensation Due to Poland from
Germany for Damage Caused during World War 1117 . Nevertheless, the objectives of the
dissertation do not include an indication of the possible consequences of unlawful acts
attributed to the German state, much less to specific individuals. It should be emphasized
that the research postulates were limited to the theoretical legal international
qualification of Germany's actions and omissions against Poland.

Research subject, sources and studies

An important part of the introductory characteristics of the monograph is the definition of
the subject of the research, an indication of the sources used, and a summary of the
findings to date, i.e. a review of the literature.

First, the scope of the subject matter includes the applicable sources of international and
domestic law in the cognitive and creative sense, drafts of international agreements,
documentation of their preparatory process, diplomatic materials and court decisions

17 Parliamentary Group on Estimating the Amount of Compensation Due to Poland from Germany for Damage
Caused during World War II, http://www.sejm.gov.pl/Sejm8.nsf/agent.xsp?symbol=ZESPOL& Zesp= 513
(accessed March 1, 2020).
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related to Germany's criminal activities against Poles. These sources mainly serve to
present Polish-German international legal obligations in 1939.

In turn, the national promulgators include many normative acts in force in each country.
In addition to references to the Polish Dziennik Ustaw or Monitor Polski!® , the study
includes numerous references to German and Danzig gazettes. They are presented in the
form traditionally found in German legal literature - the abbreviation of the name of the
gazette, the year and number of its issue, and the first page of the cited legal act (e.g.
RGBIL. 1910, 2, 82). The Reich Law Gazette (Reichsgesetzblatt, RGBI.) was the official legal
bulletin of the German Reich from 1871 to 1945. The Reich Ministry of Justice
(Reichsjustizministerium) was responsible for its publication until 1922, and later the
Reich Ministry of the Interior (Reichsministerium des Innern). Beginning in 1922, it was
issued in two parts: the first announced laws, ordinances, etc. (acts of domestic law), and
in the second, among others, international agreements (hence the designations RGBI. 1
and RGBIL. II). This division resulted from the principle set forth in Article 4 of the Weimar
Constitution?® . From 1945 to 1948, the law-making body in occupied Germany was the
Allied Control Council for Germany, whose acts were published in the Official Gazette of
the Control Council for Germany (OGCCGQG). It was printed in English, Russian, French
and German. The official West German promulgator, the Federal Law Gazette

18 At the beginning of 1918, even before the Republic regained its independence, the publication of a Polish
official gazette was initiated on the basis of Article 21 of a decree of the Regency Council. In 1918, it was called
Dziennik Praw Krélestwa Polskiego (Journal of Laws of the Kingdom of Poland), followed by Dziennik Praw
Panstwa Polskiego (Journal of Laws of the Polish State) in 1918-1919, and from 1919 onward. Journal of the
Laws of the Republic of Poland (Dziennik Ustaw). The last pre-war issue of the Dziennik Ustaw was published
on September 5, 1939. After the end of the September campaign, it was published by the Polish authorities in
exile, initially in Paris and Angers, and later in London. From mid-1940, its contents were divided into two
parts. The first contained legal acts (mainly presidential decrees, ordinances of the council of ministers, the
national council of ministers, ministers, announcements of the president of the council of ministers), while the
second, which consisted of official and non-official sections, featured official acts and information previously
printed in the pages of Monitor Polski. From mid-1945 to mid-1947, the Dziennik Ustaw was not published by
the Polish authorities in exile, after the resumption of its publication continued until 1990.Meanwhile, the
communist authorities at home began in 1944 to print the competing Dziennik Ustaw of the Republic of Poland
(from 1952 to 1989 the Dziennik Ustaw of the Polish People's Republic) and Monitor Polski. As of 2012, the
aforementioned promulgators appear only in electronic form and are disseminated via a website maintained
under the auspices of the Chancellery of the Sejm. Therefore, since 2012, the number of the Journal is missing
from its designation (see Internet System of Legal Acts (accessed 29 II 2020); Dziennik Ustaw Rzeczypospolitej
Polskiej published in 1939-1990 in exile (accessed 29 II 2020); Monitor Polski. Dziennik Urzedowy
Rzeczypospolite) Polskiej wydawany w latach 1939-1940 na uchodzZstwie,
http://monitorpolskinauchodzstwie.gov.pl/MP, accessed 29 II 2020). See the legal basis for the publication of
Polish official journals: Decree of the Regency Council of 311918 on the temporary organization of the supreme
authorities in the Kingdom of Poland (Dz. PrKP of 1918, no. 1, item 1); Act of 31 July 1919 on the publication
of the Official Gazette of the Republic of Poland (Dz.U. of 1919, No. 66, item 400); Decree of the President of
the Republic of Poland dated December 23, 1927 on the subject of publishing the Journal of Laws of the
Republic of Poland (Dz.U. of 1928, no. 3, item 18); Decree of the President of the Republic of Poland dated
September 6, 1935 on publishing the Journal of Laws of the Republic of Poland (Dz.U. of 1935, No. 68, item
423); Decree of the President of the Republic of Poland dated July 12, 1940 on the temporary suspension of
the publication of the "Monitor Polski" and amending the Decree of the President of the Republic of Poland
dated September 6, 1935 on the publication of the Journal of Laws of the Republic of Poland (Dz.U. of 1940,
No. 11, item 28); Act of December 30, 1950 on publishing the Journal of Laws of the Republic of Poland and
the Official Journal of the Republic of Poland "Monitor Polski" (Dz.U. of 1950, No. 58, item 524); Act of
September 20, 1991, amending the Act on Publishing the Journal of Laws of the Republic of Poland and the
Official Journal of the Republic of Poland "Monitor Polski" (Dz.U. of 1991, No. 94, item 420); Act of July 20,
2000, on Announcing Normative Acts and Certain Other Legal Acts (Dz.U. of 2018, item 644).

19 Die Verfassung des Deutschen Reichs. Vom 11. August 1919 (RGBI. 1919, 152, 1383). Cf. The Constitution
of the German Reich, transl. M. Litauer [in:] New Constitutions, edited by J. Makowski, Warsaw 1925, pp.
361-412.
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(Bundesgesetzblatt, BGBI.), began publishing in 1949, and three years later returned to
the dichotomous classification of legislation adopted at the dawn of the interwar period
(BGBLI. I and BGBIL. II). After the collapse of the Allied Control Council of Germany, the
Western Allies occupying Germany established the Allied High Commaission in Germany,
whose acts were promulgated in the Official Gazette of the Allied High Commission for
Germany (OGAHCG), which was published in English, French and German from 1949 to
1955. German law gazettes in digital form were used in the development of the text. Issues
of the Reich Law Gazette from 1871-1918 were made available in this form as part of the
German-language version of the Wikisource portal2® . Access to copies of the gazette
promulgated between 1919 and 1945 has been provided by the administrators of the Alex
portal, edited under the aegis of the Austrian National Library (Osterreichische
Nationalbibliothek)?! . In turn, digitized issues of the Federal Law Gazette, starting with
its first edition in 1949, have been published on the website of the Bundesanzeiger Verlag
service?? . The Official Gazette of the Control Council in Germany and the Official Gazette
of the High Allied Commission in Germany are available on a website set up under the
auspices of the German National Library (Deutsche Nationalbibliothek)23 .

It should be emphasized that there was legal chaos in the German state, which meant that
Poles under German occupation were often bound by legal acts that were unpublished or
issued by local authorities whose legislative competence was debatable?* . To some extent,
this remark also applies to the situation in the Free City of Danzig, especially during the
period of its denazification.

References to Danzig promulgators were similarly presented. In 1920, legislation there
was promulgated in "Amtsblatt der Regierung zu Danzig" (ABlL. d. R z. D) and
"Staatsanzeiger fiir Danzig" (SA f. D), and in the following year only in the latter, whose
name was changed in 1922 to "Staatsanzeiger fiir die Freie Stadt Danzig" (SA f. d. FSD).
In 1923. SAf. d. FSD was split into two parts (with the second part retaining its pre-1923
name, that is, with the subtitle "Oeffentlicher Anzeiger"). It was published until 1939 and
published, among other things, orders of the Danzig Senate and communiqués on
administrative matters. Between 1921 and 1939, the official "Gesetzblatt fiir die Freie
Stadt Danzig" (GBLI. f. d. FSD), which presented Danzig legislation, was also published,
but its publication was ended by the German occupation of the Free City of Danzig. Due
to the annexation of the FCD, the volume for 1939 was divided into four parts: the first
retained its traditional name (GBL. f. d. FSD), the second was entitled "Verordnungsblatt
fir die Zivilverwaltung in den dem Gauleiter Forster als Chef der Zivilverwaltung
unterstellten besetzten Gebieten" (VBIL. f. d. ZV), the third "Verordnungsblatt des
Militarbefehlhalters Danzig-Westpreussen" (VBl. d. MGH), and the last
"Verordnungsblatt des Reichsstatthalters Reichsgau-Danzig" (VBI. d. RSH).

20 Reichsgesetzblatt (Deutschland), https://de.wikisource.org/wiki/Reichsgesetzblatt_(Deutschland), accessed
29 II 2020.

21 Historische Rechtsund Gesetzestexte Online, http://alex.onb.ac.at/tab_dra.htm, accessed 29 II 2020.

22 Bundesgesetzblatt Online. Burgerzugang, https://www.bgbl.de/xaver/bgbl/start.xav, accessed 29 II 2020.

23 Official Gazette of the Control Council for Germany, http://deposit.dnb.de/online/vdr/rechtsq.htm, accessed
29 II 2020; Official Gazette of the Allied High Commission for Germany, ibid, accessed 29 II 2020.

24 S, Salmonowicz, The legal status of the Pole under the German occupation (1939-1945). Notes on the need
for research, "Krakow Studies in the History of State and Law" 3 (2016), pp. 345-360.
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Digital copies of the GBI f. d. FSD have been made available in incomplete collections by
the Jagiellonian Digital Library2> and on The Free City Sourcebook website2¢ , and
digitized issues of SA f. D from 1921-192227 and its two-part edition from 1923-193928 have
been placed in the resources of the Pomeranian Digital Library. In turn, the tables of
contents of Danzig dailies from 1920-1939 (up to and including Part II for 1939) can be
found on Wikimedia?2 .

The other legal writings examined (statements of legislators, records of travaux
préparatoires and procés-verbal, documents of diplomacy) came from scattered sources and
were published in studies, monographs and specialized journals.

A particularly valuable thematic collection of documents in Polish describing the
prosecution and punishment of criminals was made available through the efforts of the
GKBZHwP and the Polish Ministry of Justice in 1978.3° In turn, a selection of materials
related to the law of armed conflict was proposed in 1973 by Dietrich Schindler and Jiri
Toman; the most recent 2004 version of their textbook was taken into account when
writing the dissertation.3! On the other hand, the collections of court records used in the
monograph include the judgments and advisory opinions of the STSM?32 , the judgments of
the NTN33 | the indictments and judgments of the IMT and the American military
tribunals at Nuremberg3* . The numerous legal acts (international agreements, UNGA
resolutions, etc.) and legal materials (transcripts of committee meetings, reports of desk
officers, etc.) compiled under the aegis of the UN and made available electronically3> have
been invaluable.

In justifying the qualification of German crimes against Poles, the legal explanations
formulated especially by Rafal Lemkin (a world-class Polish lawyer of Jewish origin, an

25 Gesetzblatt fir die Freie Stadt Danzig (1923-1939), https://jbe.bj.uj.edu.pl/dlibra/results?action=Advanced
SearchAction&type=-3&val1=GroupTitle:Gesetzblatt+{%C3%BCr+die+Freie+Stadt+Danzig+%5C(1923%5C-
1939%5C), accessed 29 II 2020.

26 Gesetzblatt fiir die Freie Stadt Danzig, https://www.freecitysourcebook.com/gesetzblatt-fuumlr-die-freie-
stadt-danzig.html, accessed 29 IT 2020.

27
StaatsanzeigerflirDanzig.Anlage.OeffentlicherAnzeiger,http://pbc.gda.pl/dlibra/publication?1d=42060&tab=3,
accessed 29 II 2020.

28 Staatsanzeiger fur die Freie Stadt Danzig. Teil 1, http://pbc.gda.pl/dlibra/publication?1d=37514&tab=3,
accessed 29 IT 2020; Staatsanzeiger fur die Freie Stadt Danzig. Teil 2, Oeffentlicher Anzeiger, http://pbc.gda.
pl/dlibra/publication?id=39382&tab=3, accessed 29 II 2020.

29 Gesetzblatt fiir die Freie Stadt Danzig, https://commons.wikimedia.org/wiki/Category:Gesetzblatt_f%C3%
BCr_die_Freie_Stadt_Danzig, accessed 29 II 2020.

30 Prosecution and punishment...

31 The Laws of Armed Conflicts. A Collection of Conventions, Resolutions and other Documents, ed. by D.
Schindler et al., Leiden-Boston 2004.

32 1CdJ, PCIJ, http://www.icj-cij.org/en/pcij, accessed 29 II 2020.

33 Seven sentences...

34 Trial of the Major War Criminals before the International Military Tribunal, vol. I, Nuremberg 1947; Trials
of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10. Nuernberg,
October 1946 - April 1949, vol. I-XV, Washington 1949-1953. The digitized 42 volumes containing the
transcript of the Nuremberg Trials (the so-called Blue Series) and another 15 books covering the notation of
the 12 subsequent Nuremberg Trials (the so-called Green Series) have been made available on the Library of
Congress website. LoC, Nuremberg Trials, https://www.loc.gov/rr/frd/Military_Law/ Nuremberg_trials.html,
accessed 29 II 2020.

35 UN, Official Document System, https://documents.un.org/prod/ods.nsf/home.xsp, accessed 29 II 2020.
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outstanding specialist in international law, and the author of the term "genocide")36 ,
Alfons Klafkowski3? , Karol Wolfke?® and the duo of Tadeusz Cyprian and Jerzy Sawicki3?
played a creative role.

Secondly, the current findings of historiographers regarding German crimes committed
against Poles have been included as the subject of the study, which makes it possible to
present the plan, mechanism of implementation and typology of crimes attributed to the
German state.

It seems that Germany's criminal activities in the occupied eastern territories have been
described rather comprehensively. In view of the politicization of historiography during
the period of the People's Republic of Poland, the tendencies dominant in science at the
time, the activities of the GKBZHwP and the attempts to try the criminals before
international, internationalized, domestic and foreign judicial bodies, it would be
reasonable to assume that the issue is outdated, and research efforts in this direction -
pointless.

However, a fundamental ambiguity remains, which concerns the justification of the
qualification of acts when the factual picture is incomplete® . Without knowledge of the
German state's motives and intentions, one could wrongly claim that the crimes of
international law committed by Germany were violations of common criminal law. The
difficulty with cumulative evaluation of individual acts of crimes is not a coincidence.

Germany intentionally and deliberately committed many crimes during World War II.
Because of the complications in proving perpetration, it remains to rely on factual
presumptions in reconstructing the mechanism of their extermination activities. Scraps of
information (testimonies, documents, declarations, legal acts), the remains of the victims
(effectively liquidated by the Germans), objects owned by the murdered and the repetitive
pattern of treatment of potentially dangerous members of the Polish leadership strata,
landowners and owners of other estates allow, after careful study and the collation of

36 R. Lemkin, Axis Governments in Occupied Europe. Occupation Laws, Analysis of Governance, Proposals for
Redress, transl. A. Bienczyk-Missala et al, Warsaw 2013. cf. idem, Axis Rule in Occupied Europe. Laws of
Occupation, Analysis of Government, Proposals for Redress, Washington 1944.

37 A. Klatkowski, German occupation in Poland in the light of the law of nations, Poznan 1946. Cf. idem, Nazi
concentration camps as an issue of international law, Warsaw 1968; idem, Prosecution of war criminals in the
German Federal Republic in the light of international law, Poznan 1968; idem, Current significance of the so-
called Nuremberg law for the codification of international law, Warsaw 1971.

38 K. Wolfke, Custom in contemporary international law, Wroctaw 1963; idem, Development and codification
of international law. Selected issues from the practice of the United Nations, Wroctaw 1972.

39 T. Cyprian, J. Sawicki, Nuremberg Law. Balance and Perspectives, Warsaw-Krakow 1948; Nuremberg
Materials - agreement, statute, indictment, verdict, Soviet vote, compiled by iidem. iidem, Warsaw, 1948;
iitdem, The Struggle for the Nuremberg Principles 1945-1955, Warsaw, 1956; iidem, Polish Cases in the
Nuremberg Trial, Poznan, 1956; Seven Judgments....

40 In the context of the Katyn massacre committed by the USSR in 1940, the impact of the findings on the
classification was mentioned by Karol Karski: "For it seems that the differentiation of the doctrine's position
may result mainly not from a different assessment of the content of international law, but from having
different knowledge of the facts." The problem in general, but in prospective terms (analysis of the situation
before taking action, here the so-called selective elimination) was also described by Jerzy Menkes (K. Karski,
The Katyn Massacre as a crime of genocide in the light of international law, "SM" 2 (2011), p. 57. cf. J. Menkes,
On the advantages of preceding the legal qualification of acts with an analysis of the facts - some remarks,
"MPH" IV (2013), pp. 12-32).
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conclusions, to indicate the essence of the crimes. The qualitative difference is colossal: it's
like observing the interior of a room through a keyhole or getting it and looking inside.

It took historians and legal historians years to reveal the construction and methods of the
German state under the National Socialists and to describe the occupation of Polish lands.
These issues were dealt with by, among others, Franciszek Ryszka*!' , Karol Griinberg42
and Martin Broszat*? . The research they initiated is now being creatively developed by
successive generations of scholars, and their work is by no means nearing completion.
Admittedly, many lovers of local history have taken up the subject of the extermination of
Polish leaders and representatives of the intelligentsia from the early days of the
occupation, but for a long time the regularities in this aspect were overlooked. The
organized extermination of a group of Poles makes it possible to learn about German
intentions regarding other social groups, as it shows the German plan of action. Moreover,
the actions of murdering representatives of the Polish leadership strata were practically
fully implemented, while the others were only partially carried out. Initial clues as to how
the problem should be clarified came from the findings of the trial of the Einsatzgruppen
operating in the USSR, held before an American military court between September 29,
1947 and April 10, 1948.44

Popularizing knowledge of Einsatzgruppen activity in Poland was taken up by Kazimierz
Leszczynski, who in 1971 published documents on operational groups in the form of a
selection of sources with critical commentary4s . In it he included a synthetic description
of the planning of the crimes*6 . It is not without significance that the atrocities of the
Einsatzgruppen were until then a secondary scholarly problem (only Kazimierz
Radziwonczyk published a study relating to them*” ). Polish authors began to take an
interest in this issue in 195948 | when the first marginal references to the Einsatzgruppen
appeared.

A pioneer in disseminating findings about the extermination of the intelligentsia in Poland
was, among others, Barbara Bojarska*® (while it was still in the communist period), and

41 F. Ryszka, The State of Emergency. Rzecz o systemie panstwa i prawa Trzeciej Rzeszy, Wroctaw 1985; idem,
Noc i mgta. Germany in the Nazi Period, Warsaw 1997; see idem, Nuremberg. Prehistory and Continuity,
Warsaw 1982.

42 K. Grinberg, SS - Hitler's black guard, Warsaw 1975.

43 M. Broszat, Narodowosocjalistyczna polityka w sprawie Polski 1939-1945, Warsaw 1966; idem, 200 years of
German policy toward Poland, translated. E. Kazimierczak et al, Warsaw 1999; idem, Der Staat Hitlers.
Grundlegung und Entwicklung seiner inneren Verfassung, Miinchen 1979. cf. idem, Zweihundert Jahre
deutsche Polenpolitik, Miinchen 1963; idem, Nationalsozialistische Polenpolitik 1939-1945, Frankfurt am
Main, Hamburg 1965.

44 During the 9th successive Nuremberg Trial, the so-called Einsatzgruppen Trial, the criminal activities of
German operational groups from 1941 onward were evaluated, and therefore only those undertaken against
Soviet citizens (it remains a separate issue that they also included residents of so-called Western Belarus and
Western Ukraine, i.e. borderland Poles). In general, the participation of group members in the extermination
of members of the Polish elite was omitted (see Trials..., vol. IV, Washington 1949).

45 K. Leszczynski, Activities of the Einsatzgruppen of the security police on Polish soil in 1939 in the light of
documents, "BGKBZHwP" XXII (1971), pp. 7-290.

46 Ibid, pp. 7-10.

47 K. Radziwonczyk, Operation "Tannenberg" of Sipo and SD operational groups in Poland. Autumn 1939, "PZ"
5 (1966), pp. 94-118.

48 In his article, Kazimierz Leszczynski briefly characterized the state of research on the functioning of the
Einsatzgruppen in Poland (K. Leszczynski, Dziatalnoéé..., p. 7, note 1).

49 B. Bojarska, The extermination action in Piasnica near Wejherowo, "PZ" 2 (1964), pp. 350-367; eadem,
Destruction camps on the territory of the Sepdlno district in the first months of the Nazi occupation, "PZ" 1
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now Dieter Schenk? , Maria Wardzynska5! and Johen Bohler (along with other members
of the research team)52 are working on the subject. German authors have written about
the activities of police groups, including Hanns von Krannhals®® and Dorothee
Weitbrecht?* , but their publications have not been translated into Polish. The study of the
issue of the German settlement plan and the Germanization of the eastern lands,
especially from the point of view of compiling and providing source materials, was
particularly devoted to Czeslaw Madajczyk5> ; now this theme has been successfully taken
up in Germany by Isabel Heinemann?®® . German legislation of the occupation period has
been compiled separately for the so-called lands incorporated into the Reich and the so-
called GG57, and commented on by Karol Pospieszalski®® . Detailed monographs detailing,
among other things, the ways in which Poles were legally discriminated against were

(1965), pp. 123-134; eadem, Extermination of the Polish population in the Chelmno nad Wista district in 1939,
"PZ" 3 (1965), pp. 128-142; eadem, German crimes in the district of Swiecie nad Wisla, "PZ" 1 (1966), pp. 96-
118; eadem, Extermination of the Polish population of the Tuchola district during the period of Selbstschutz
activity, "BGKBZHwP" XIX (1968), pp. 15-50; eadem, Extermination of Polish intelligentsia in Gdansk
Pomerania (September-December 1939), Poznan 1972; eadem, Piasnica. A Place of Martyrdom and Memory.
From research on Nazi crimes in Pomerania, Wroclaw 1978; eadem, Selbstschutz in the Gdansk-Prusy
Zachodnie District, "BGKBZHwP" XXIX (1979), pp. 137-170; eadem, Skutki hitlerowskiej polityki
eksterminacyjnej na Pomorzu Gdanskim, Warsaw 1980.

50 D. Schenk, Night of the Murderers. The Killing of Polish Professors in Lviv and the Holocaust in Eastern
Galicia, transl. P. Zarychta, Krakéw 2011. cf. idem, Der Lemberger Professorenmord und der Holocaust in
Ostgalizien, Bonn 2007.

51 M. Wardzyniska, Byt rok 1939: Operation of the German Security Police in Poland. Intelligenzaktion,
Warsaw 2009.

52 J. Bohler, K.-M. Mallmann, J. Matthius, Einsatzgruppen in Poland, transl. E. Ziegler-Brodnicka, Warsaw
2009; J. Bohler, Najazd 1939: Germany against Poland, transl. D. Salamon, Krakéw 2011; idem, Wehrmacht
Crimes in Poland. September 1939: Total War, transl. P. Pienkowska-Wiederkehr, Krakéw 2009; idem, S.
Lehnstaedt, Die Berichte der Einsatzgruppen aus Polen 1939, Berlin 2013; cf. J. Bohler, Auftakt zum
Vernichtungskrieg. Die Wehrmacht in Polen 1939, Bonn 2006; J. Boéhler, K.-M. Mallmann, J. Matthéus,
Einsatzgruppen in Polen. Darstellung und Dokumentation, Darmstadt 2008.

53 H. von Krannhals, Die Einsatzgruppen der Sicherheitspolizei in Polen 1.9.1939 - 31.10.1939, Liineburg
1965.

54 D. Weitbrecht, Der Exekutionsauftrag der Einsatzgruppen in Polen, Filderstadt 2001.

55 C. Madajczyk, Generalplan Ost, Poznan 1962; General Plan East. Collection of Documents, ed. C.
Madajczyk, selection and compilation. S. Biernacki et al., Warsaw 1990; Zamojszczyzna - Sonderlaboratorium
SS. A Collection of Polish and German Documents from the Nazi Occupation, vol. 1-2, ed. C. Madajczyk,
Warsaw 1977-1979.

56 1. Heinemann, Rasse, Siedlung, deutsches Blut Das Rasseund Siedlungshauptamt der SS und die
rassenpolitische Neuordnung Europas, Gottingen 2013. cf. eadem, Race, Land, German Blood. The SS Main
Office of Race and Settlement and the New Racial Order of Europe, transl. J. Gérny, Gdansk 2014.

57 The phrase "so-called" used to describe the Polish lands incorporated into the Reich, the General
Government and the Reich Commissariats indicates the unlawful - from the perspective of international norms
- nature of Germany's acts of annexing areas or liquidating the Polish state, which is discussed in more detail
in Chapter Five (on the qualification of the German state's actions and omissions). Some authors (often
lawyers or legal historians) also emphasize in this way the illegality of the annexation of Polish lands. This
remark also applies to the administrative units of the Reich into which the territories of the occupied states
were incorporated in violation of international law (see K. Smigiel, Catholic Church in the so-called
Wartheland District 1939-1945, Lublin 1979; E. Seeber, Forced Laborers in the Fascist War Economy.
Deportation and Exploitation of Polish Citizens with Special Reference to the Situation of Workers from the
So-called General Government (1939-1945), transl. M. Meder, Warsaw 1972).

58 K. Pospieszalski, Hitler's occupation "law" in Poland, part 1: Lands "incorporated". A selection of documents,
Poznan 1952; idem, Hitler's occupation "law" in Poland, part 2: General Gubernia. A selection of documents
and an attempt at synthesis, Poznan 1958.
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published by Andrzej Wrzyszcz®® (contemporary), and in the 1980s by Tadeusz Jaszowski®°
and Edmund Zarzycki®' . German researchers, such as Peter Salje®2 | Ernst Fraenkel63 ,
Gotthard Jasper® and Eduard Rabofsky along with Gerhard Oberkofler®> , tended to
evaluate Nazi German law holistically, without analyzing in detail the issue of German
occupation law in Poland. The list of names of scholars involved in the exploration of
German crimes against Poles is much longer and includes hundreds of authors of national
and local historical studies, whose lists of publications form extensive bibliographies, and
it is pointless to present them further here.

The state institution established in 1945 to, among other things, establish the course of
German crimes and research the occupation was the Main Commission for the
Investigation of German Crimes in Poland (in 1949 the adjective "German" in its name
was changed to "Nazi"). A bibliography of its publications for the years 1945-1982 was
published in 1983 and contained 2533 items®¢ .

In all, hundreds, perhaps thousands, of studies and scholarly articles were published,
especially many in Poznan's "Przeglad Zachodni" (since 1945) and "Documenta
Occupationis Teutonicae" (since 1945.), Wroctaw's "Studie nad Faszyzmem 1 Zbrodniami
Hitlerowskimi" (from 1974-2011, later published as "Studia nad Autorytaryzmem i
Totalitaryzmem") and Warsaw periodicals, which are "Biuletyn Gtéwnej Komisji Badania
Zbrodni Niemieckich w Polsce" (from 1946, in successive mutations) and "The Recent
History of Poland. Materials and Studies from the Period of World War II" (since 1957 and
later under a modified name). Studying the material contained in these texts allows one
to gain the knowledge necessary to justify an international legal assessment of Germany's
crimes against the Polish people. It is astonishing, however, that it is only now that
comprehensive monographs have been published on the activities of the Einsatzgruppen,
the extermination of the Polish intelligentsia, leaders and wealthy strata, and the
Wehrmacht's crimes against the Polish population. The historical research necessary to
realize the study's objectives required familiarization with archival materials. This goal
was served, among other things, by a grant from the UMK Rector to the author so that he
could perform an archival search. It was carried out in November 2014 at the 162nd
branch of the German Federal Archives (Bundesarchiv), located at the Central Office for
the Investigation of National Socialist Crimes in Ludwigsburg (Zentrale Stelle der
Landesjustizverwaltungen zur Aufkldrung nationalsozialistischer Verbrechen)®?” . The

59 A. Wrzyszcz, Okupacyjny sadownictwo niemieckie w Generalnym Gubernatorstwie 1939-1945. Organizacja
1 funkcjonowanie, Lublin 2008; idem, Sadownictwo SS i policji w Generalnym Gubernatorstwie (state of
research), "SIL" 19 (2013), pp. 361-371; idem, Hierarchy of legal acts introduced by the German occupiers in
the General Government in 1939-1945, "SIL" 22 (2014), pp. 695-708.

60 T, Jaszowski, Hitler's criminal law in Pomerania 1939-1945, Warsaw 1989.

61 K. Zarzycki, Exterminatory and Discriminatory Activities of the Nazi Courts of the Danzig-West Prussia
District in 1939-1945, Bydgoszcz 1981; idem, Activities of the Nazi Special Court in Bydgoszcez in 1939-1945,
Warsaw 1987.

62 Recht und Unrecht im Nationalsozialismus, compiled by. P. Salje et al, Minster 1985.

63 E. Fraenkel, Der Doppelstaat. Recht und Justiz im "Dritten Reich," Frankfurt am Main 1984.

64 . Jasper, Justiz und Nationalsozialismus, Hannover 1985.

65 E. Rabofsky, G. Oberkofler, Verborgene Wurzeln der NS-Justiz. Strafrechtliche Riistung fir zwei
Weltkriege, Wien 1985.

66 S. Kania, Publications of the Main Commission for the Investigation of Nazi Crimes in Poland 1945-1982,
Warsaw 1983.

67 See BAL, Sammlung Polen (copies of interrogation protocols of witnesses to German crimes in Polish lands,
documents on the activities of the Einsatzgruppen and Selbstschutz in Poland, etc.). Excerpts from the source
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archival sources analyzed at that time, but also during other research trips, as well as
their published collections, allowed the author to familiarize himself with the facts of
German crimes committed against representatives of the Polish elite and the rest of the
Polish nation.

The monograph's source base also includes accounts of Poles who experienced the criminal
policies of the occupying forces during World War II. Documents from the resources of the
Institute of National Remembrance (IPN) and The Hoover Institution Library and
Archives, including protocols of witness hearings before the GKZNwP, are systematically
made available in the form of digital copies and their textual transcripts on the Polish and
English-language website of the "Records of Terror" project, formerly carried out under
the auspices of the capital's Witold Pilecki Center for Research on Totalitarianisms. Witold
Pilecki, and now the Witold Pilecki Institute for Solidarity and Valoré® . As a first step, it
has been decided to publish witness testimonies concerning crimes committed in Warsaw
and its vicinity (during the Warsaw Uprising, the massacre in Wola, the Radom District)
and in the Auschwitz-Birkenau camp. Ultimately, testimonies from other regions of
Poland are to be presented as well. In addition, the contractors have undertaken the
printing of selected protocols with the testimony of witnesses to the extermination of
Poles®? .

Although the dissertation did not include direct references to the documents under review
from the Ludwigsburg branch of the Bundesarchiv, the IPN or the state archives, to a
large extent the conclusions from their interpretation helped to formulate the rationale
for the international legal assessment. The research effort of rigorously examining
hundreds, perhaps thousands, of pages of documents, quoting them and summarizing the
results of the review was not necessary due to the fact that sufficient analyses to draw
complete conclusions have already been carried out by historians, and the purpose of the
monograph is to present the facts in a legal perspective, not to describe in detail Germany's
individual actions and omissions.

Third, the subject of the study is the relationship between the applicable international and
domestic sources of law and the achievements of historiography established by means of
the models of legal qualification of the syllogistic and argumentative. The finding of these
relationships makes it possible to justify the existing qualification of German crimes

research were used in detailed academic studies (see M. Mazurkiewicz, Genocide in Pomerania? Elimination
of Local Elites at the Beginning of the Nazi Occupation (1939-1940) [in:] Letnia Szkota Historii Najnowsze]
2014. Referrals, ed. J. Szumski, f.. Kaminski,Warsaw 2015, pp. 17-27; idem, Legal Basis for the Functioning
of the Selbstschutz in Polish Lands Incorporated into the Third Reich and in the General Government [in:]
Hitler's Forgotten Kaci. Volksdeutscher Selbstschutz w okupowanej Polsce 1939-1940. Wybrane zagadnienia,
ed. I. Mazanowska et al., Bydgoszcz- Gdansk 2016, pp. 11-23).

68 ISIMWP, Records of Terror, www.zapisyterroru.pl, accessed 29 II 2020.

69 Records of terror. Warsaw. 41st Session of the UNESCO World Heritage Committee Krakow, July 2-12,
2017, ed. L. Zaborowski, Warsaw 2017; Records of Terror I. Warsaw. German Executions in an Occupied City,
ed. L. Zaborowski, Warsaw 2017; Records of Terror II. Warsaw. German crimes in Wola in August 1944, ed.
L. Zaborowski, Warsaw 2017; Zapisy terroru, vol. 3: German Occupation in the Radom District, ed. L.
Zaborowski, Warsaw 2018; Zapisy terroru, vol. 4: German crimes in Srédmieécie during the Warsaw Uprising,
ed. L. Zaborowski, Warsaw 2018; Zapisy terroru, vol. 5: Auschwitz-Birkenau. Life in the Death Factory, ed. I.
Jablonska, Warsaw 2019; Records of Terror, vol. 6: Auschwitz-Birkenau. The Fate of Women and Children,
ed. I. Jabtonska, Warsaw 2019; Records of Terror, vol. 7: Auschwitz-Birkenau. Victims of Criminal Medicine,
ed. I. Jablonska, Warsaw 2019. See also a selection of accounts of Polish soldiers arrested by the USSR
authorities: Zapisy terroru, vol. 8: Polish Soldiers in Soviet Captivity, ed. I. Jabtonska, Warsaw 2019.
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against Poles and demonstrate Germany's responsibility for crimes under international
law.

Structure of the study

In connection with the methodological assumptions presented, it should be pointed out
that the study consists of five chapters, which include assumptions adapted to the needs
of the theoretical legal international assessment formulated by the legal historian and the
classical model of the application of law" . Each chapter has a historical-legal value. The
first of them - Prolegomena: prevailing views in German public international law doctrine
and political doctrine (from the 19th century to 1945) in the assessments of selected German
and Polish legal theorists - describes the assumptions of the dissertation, and presents the
political and legal aspects of the doctrine of National Socialism. It is divided into six
problem subsections: Legal dispute over the subject and concept of public international law,
The problem of the intrinsic legal nature of international legal norms, Relationship between
public international law and domestic law, The origins of international criminal law, The
international dimension of Germany's criminal laws, and National Socialism and public
international law. The selection of issues illustrates the typical themes of the applicability
of public international and criminal law in Germany from the 19th century to 1945,
especially during the interwar period and World War II.

The second chapter - Sources of international law and Germany's obligations to Poland in
1939. - contains information on the theoretical foundations of international legal
obligations and the principles of their implementation, elaborated from a historical-legal
perspective. It also challenges the German argumentation regarding the limited scope of
legal norms postulated by the German authorities in their relations with Poland. The
chapter consists of two subsections: The concept and catalog of sources of international law
and Selected problems of treaty law in Polish-German relations (its smaller editorial units
are titled as follows: Obligation to register international agreements, Principles of treaty
interpretation, Invalidity of treaty due to coercion, Expiration of the treaty due to a
fundamental change in circumstances, and The impact of war on the validity of
international agreements).

The third chapter - Germany's international legal obligations to Poland in 1939. - describes
German obligations to Poland in a state of war, especially during the occupation of Polish

70 Lech Morawski distinguished seven stages in the application of law: "1. selection of a legal norm, 2.
determination of the validity of a legal norm, 3. interpretation of a legal norm, 4. determination of a state of
facts, 5. subsumption [legal qualification of a state of facts], 6. selection of legal consequences, 7. formulation
and justification of a decision" (L. Morawski, Introduction to Jurisprudence, Torun 2006, pp. 152-154). In turn,
the authors of a textbook on legal studies from the University of Warsaw identified five of them: "1)
preliminary determination of the probability of the occurrence of a fact of legal significance, i.e., regulated by
law and producing legal effects; 2) proving the occurrence of a fact; 3) determination of binding norms; 4)
subsumption and decision-making; 5) execution of a decision" (T. Chauvin, T. Stawecki, P. Winczorek,
Introduction to Jurisprudence, Warsaw 2009, pp. 197-205). In the present discussion, the stages of
establishing the legal and factual state of affairs and subsumption are taken into account - as a result of their
theoretical implementation, the scope of Germany's responsibility for the crimes committed against the Poles
was established and the legal international qualification of German actions was justified.
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lands in 1939-1945. Due to the material scope of the legal regulations, the chapter consists
of three subchapters: Anti-war law, Law of war and Prohibition of the crime of genocide.
The first presents norms for the peaceful settlement of disputes (mainly from the 1907
Hague Convention (I) and the 1925 Treaty of Arbitration), prohibitions of war (stemming
from the 1928 Anti-War Treaty, the 1934 Declaration of Non-Violence, as well as the non-
treaty prohibition of war of aggression and the prohibition of crimes against peace
contained in the 1945 IMT Charter) and the order to notify the declaration of war (provided
for in the 1907 Hague Convention (III)). The second subsection presents the injunctions
and prohibitions of the 1907 Hague Convention (IV) and the prohibition of war crimes set
forth in the 1945 IMT Charter. - protecting the population of the belligerent party, and
the prohibition of crimes against humanity as described in the 1945 IMT Charter. -
concerning the remaining civilian population. The basis and scope of the non-treaty
prohibition of genocide was analyzed separately, but presented in relation to the
prohibition contained in the UN Convention of 1948.The cumulative presentation of the
Polish-German obligations derived from the anti-war and war law and the prohibition of
genocide was mainly due to the need to prove the intention to destroy the Polish nation.
This manifested itself not only in the post-war extermination of Poles, but also in the
removal of signs of their national activity, starting with the liquidation of the state. It goes
on to describe how this intention was carried out in practice, and presents the regulations
that Germany violated to make the extermination of the Polish nation a reality.

The titles of the fourth chapter - Systematization and review of Germany's acts against
Poland in 1939-1945 - and its subchapters indicate that, although numerous comments of
a historical cz nature are included, these reflections are not primarily intended to achieve
the goals of historical science. Based on the previous findings of researchers of the history
of the occupation and legal historians, the chapter describes the factual state of affairs,
which is why the titles use historical and legal terminology rather than strictly historical
terminology. Examples of German crimes were presented instead of a detailed
presentation. Current historical knowledge has been used to make a legal qualification of
acts committed by officials of and on behalf of and for the German state, and Germany's
actions and omissions are described in the subsections Planning for and preparing for
breaches of international law and Ways, course and effects of depolonization. Their internal
systematization takes into account the substantive scope of Germany's international legal
obligations to Poland, which related to anti-war and war law on the one hand, and the
prohibition of the crime of genocide on the other. The first of these subsections presents
the concepts of war against Poland and annexation of the Free City of Danzig and their
concretization, as well as depolonization and Germanization intentions, that is, the
program and preparations for the extermination of the Polish elite and the destruction of
the rest of the Polish nation, and the General Plan East. The criteria used in the second
subsection are the material scope of German commitments to Poland and the actual
geographic subdivisions of World War II. Thus, first the issues related to the elimination
of Polish statehood and the administrative separateness of the Free City of Danzig - the
establishment of the occupation administration and police structures in the detailed
occupied territories and the introduction of German law and justice, which was a direct
result of the invasion of Poland and the annexation of FCD, were brought closer. This is
followed by an analysis of the elimination of the Polish elite (in the Reich, FCD before and
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after annexation, in the so-called Polish territories incorporated into the Reich, in the so-
called General Government and in the occupied Borderlands) and the destruction of the
remaining part of the Polish nation (in the Reich, FCD before and after annexation and in
occupied Polish territory). The design of this section corresponds with the goal of
indicating the extent of Germany's genocidal intent. This effect could be achieved through
a division reflecting the essence of the plans for the extermination of Poles carried out by
Germany, but omitting - resulting from the conventional definition of genocide - the
assignment of individual actions and omissions to specific genocidal acts.

The final, fifth chapter - Germany's responsibility for crimes against Poland committed in
1939-1945 - focuses on subsumption, i.e. the assignment of the existing factual situation
to the relevant general-abstract norms. As a result of the analysis, the determination of
international legal obligations, the selection of appropriate norms, the assignment to them
of the acts of Germany - carried out, among others, by its organs, functionaries - against
Poland, the revelation of their unlawful character were attributed to the German state,
which made it possible to determine the scope of its responsibility. Germany's unlawful
acts and omissions during World War II against Poland are described in three subsections
(Crimes of the anti-war law, Crimes of the laws of war and Crime of genocide).

The monograph begins with an elaborate introduction that includes explanations of its
assumptions, hypotheses, problems, objectives, object of study, selection of sources and
state of the literature on the subject. It also characterizes the design, methodology and
includes an editorial commentary. The conclusion, on the other hand, evaluates whether
the stated objectives have been achieved, and proposes research postulates pro futuro. A
bibliography of sources and literature on the subject has been compiled. The dissertation
is enriched with relevant diagrams, a glossary of terminology, abstracts and tables of
contents in English and German.

Research methodology

In verifying hypotheses and solving research problems in the study, various methods were
used, as already mentioned. The first chapter was written using the historical-legal
method™ , the second and third chapters were written using the dogmatic-legal (analysis
of the sources of legal norms), theoretical-legal (analysis of the theory of legal norms) and
historical-legal methods, and the fourth chapter was written using the descriptive method
(the current results of historical work were summarized). Exceptionally, in the creation of
the last chapter for the theoretical legal qualification made by the academic jurist (as

71 The study uses the methodological guidelines proposed by Juliusz Bardach, who exhaustively presented the
assumptions of the historical-legal method (see J. Bardach, Themis a Clio, or Law and History, Warsaw 2001;
idem, Themis a Clio, or about the need for a historical approach in jurisprudence [in:] Zagadnienia
metodologiczne prawoznawstwa. Materials from the scientific session, 1.6dz, March 27-28, 1980, ed. by J.
Wréblewski, Wroctaw 1982, pp. 21-48. cf. H. Olszewski, Historical Approach in Jurisprudence [in:] Methods
for the Study of Law. Materials of the symposium, Warsaw, 28-29.1V.1971, ed. A. Lopatka, Wroctaw 1973, pp.
11-27; S. Ehrlich, Some remarks on the methodology of legal sciences, "PiP" 11 (1964), pp. 641-653; A.
Peczenik, Planes of the study of law, "PiP" 2 (1968), pp. 232-243; M. Gornicka, System version of the historical-
legal method on the example of the law of evidence in Polish criminal procedure, "FIUW" 2 (2015), s. 9-34).
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opposed to the application of the law by an authorized body), the syllogistic and
argumentative models were used’ | as this section does not establish the material truth
or the international legal norms in force during the years of World War II, but determines
the relationship between the legal and factual state of affairs.

Editorial notes

The editing of the text was done on the basis of guidelines developed by Adam Wolanski™
. Complementary use was made of the spelling rules and linguistic advice of the authors
of the online Polish Language Dictionary PWN74 . In the case of quoting fragments of texts
from the 18th, 19th and early 20th centuries. (including foreign-language texts) their
spelling has been modernized in accordance with the still valid guidelines contained in the
publishing instructions of Kazimierz Lepszy™ , and especially Ireneusz Ihnatowicz .76

The system of footnotes used in the text is considered classic in Poland. In addition to the
typical bibliographic footnotes, there are numerous polemical, cross-referential, digressive
and dictionary footnotes. In the case of references to articles from periodicals, regardless
of the name of the consecutive number of the periodical (volume, number, issue), a
simplified notation was adopted, but each time allowing the proper identification of the
publication, for example, "Western Review" 1 (1990). In turn, the names of periodicals,
promulgators, organizations and courts generally appear in the form of acronyms, which
limits the volume of footnotes. References to legal sources were not repeated, only the

72 The syllogistic model of the application of law, as stated by Slawomir Lewandowski, "is based [...] on the
logical structure of a syllogism, [...] [having] the form of an implication, in which the predecessor is the
conjunction of two or more premises. [...] The greater premise expresses a description of the general norm
established by interpretation. The lesser premise presents the factual situation in such a way that it qualifies
for the scope of application of the norm referred to by the greater premise. In the conclusion, on the other
hand, the individual norm is sentenced" (S. Lewandowski, Rhetorical and logical bases of legal argumentation,
Warsaw 2015, pp. 117-118. See ibid, pp. 115-152). On the grounds of the issue analyzed in this dissertation,
an example of a legal syllogism is the application of the normalization of the actions of the occupier, which is
concretized in the following predicate: any state occupying the territory of another state was obliged to respect
the lives of individuals (the greater premise). Germany occupied Polish territory in 1939-1945 (minor premise)
and was then obliged to respect the lives of individuals (conclusion). The assumptions of the syllogistic model
are sometimes criticized in the doctrine of legal theory, as emphatically expressed by Lech Morawski: "the
syllogistic model is only a certain ideal and justification of the positivist ideology, which upholds the
Monteskian myth that the judge is only the mouth of the law, or a subsumption automaton, which is supposed
to strengthen the authority of the law and the courts" (see L. Morawski, Podstawy filozofii prawa, Torun 2014,
pp. 205-213, quoted from p. 213). Complementary to the syllogistic argumentative model, on the other hand,
consists in weighing arguments (taking into account the rationale for and against the choice of a given legal
decision) and is characteristic of the process of application of law by constitutional courts, although not only.
In the dissertation, in order to achieve optimal research results, methods derived from both models were used.
73 A. Wolanski, Editing texts. Praktyczny poradnik: ksigzka, prasa, www, Warsaw 2008.

74 PWN Dictionary of the Polish Language, http://sjp.pwn.pl/, accessed 29 II 2020. The glossary is based on the
dictionary edited by Jerzy Bralczyk (see Dictionary of 100 Thousand Needful Words, ed. J. Bralczyk, Warsaw
2005).

75 Publishing Manual for Historical Sources from the Sixteenth to the Mid-Nineteenth Century, ed. by K.
Lepszy, Wroclaw 1953.

76 I. Thnatovich, Draft publishing instructions for historical sources of the 19th and early 20th centuries, USVAl
7 (1962), s. 99-124.
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analyzed systematic unit of the legal text, i.e. most often a provision or article, was
indicated in parentheses.

Both in the footnotes and in the main text, the developed spelling of the names and
surnames of individuals was included - in the language of origin or transliteration into
Polish, which mainly concerned the Cyrillic alphabet (according to Polish Standard ISO
9:2000). As a rule, the identification of a character was limited to his or her first name and
surname, unless such a notation was, for example, insufficient for his or her identification
or incompatible with the tradition of writing. Abbreviations used for bibliographic
description were written in Polish.

Due to the large number of source footnotes, which often include references to many works
by a particular author, a uniform notation was used, usually consisting in abbreviating
the title to the first noun or the first few words, which made it possible to identify the item
unambiguously, e.g. the description of the monograph: "M. Wardzynska, Byl rok 1939:
Operation of the German Security Police in Poland. Intelligenzaktion, Warsaw 2009, p.
12" in subsequent references has the form: "M. Wardzynska, Byt rok 1939..., p. 15" or
"ibidem, p. 15" (when the same publication was cited directly above). Accordingly, the
abbreviation op. cit is not used in the text. Foreign-language citations - for the convenience
of readers - have generally been translated into Polish (unless explicitly indicated
otherwise), although due to the specialized nature of the monograph, the original text has
often also been left for comparative purposes.
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CHAPTER 1

Prolegomena: prevailing views in German public international law doctrine and
political doctrine (from the 19th century to 1945) in the assessments of selected
German and Polish legal theorists

Prolegomena is an introduction to the following parts of the study. This critical
commentary takes a closer look at the most relevant themes in the history of German law
and politics. An indication of the material and chronological scope of the considerations
carried out in Chapter One serves to clarify how the basic issues of international law were
understood in Germany, as well as how the assumptions and crystallization of National
Socialist doctrine in its legal, political and state dimensions came about.

The reflections - due to their purpose - were carried out using the positions dominant in
the doctrine, and no attempt was made to show an elaborate polemic, as this would in fact
be a more encyclopedic approach. In order to maintain the synthetic nature of the
observations, subordinated to the priorities of the dissertation, reference was made mainly
to the analyses of Polish authors, in addition to German ones. Political and legal issues
are presented in a single chapter, which is due to the well-established link between
political and legal doctrines in jurisprudence, right from the point of view of research
efficiency.

Legal dispute over the subject and concept of public international law

Reflections on the system of international law, taking into account the chronological
perspective of the period before the outbreak of World War II, include many issues already
developed and generally unambiguous to modern legal theorists, such as the self-
contained legal character of international legal norms, the separation of the branch of law
that concentrates them, and the relationship between international and domestic law. In
addition to the legal-doctrinal topics, the chapter additionally deals with political-
doctrinal themes, concerning Pangermanism, German imperialism, the concept of spatial
development and, above all, the relationship of National Socialism to international law.
In addition to this, it is described how international criminal law was distinguished, and
German domestic law with international legal effects is presented. The explanation of
legal issues against the background of political theory and processes is an introduction to
the description of the legal state in Chapter Two.

The starting point for considering the concept and subject matter of public international
law is a terminological dispute. It should be noted that among the most prominent Polish
lawyers of the interwar period who specialized in international law, there was no
'international law",

'

consensus on its name. Zygmunt Cybichowski proposed the term



which was adopted by contemporaries, while Ludwik Ehrlich and Wiktor Sukiennicki
advocated the traditional term "law of nations", which was going out of use! .

Franz von Liszt explained the difference in meaning between the law of nations (ius
gentium, droit des gens, law of nations, Volkerrecht) and international law (ius inter gentes,
droit international, international law, Volkerrecht? ), pointing to etymological reasons.
Namely, the Roman law of nations applied to non-citizen residents of the empire and was
common to all people, and the adoption of international law involved the imposition of
obligations or granting of rights to states, not individuals? . It is worth mentioning that
the term "international law" in opposition to the concept of the law of nations was created
by the early positivist Richard Zouch* . However, according to Franz von Liszt, the most
appropriate term was "inter-state law," which the German-Austrian theorist took from
Immanuel Kant5 : "When we speak of the law of nations, we mean the law of one state in
relation to another; thus this law is not quite properly called the law of nations, since it
should rather be referred to as the law of states (ius publicum civitatum)."s .

Similarly, Julian Makowski, preferring the Kantian approach, emphasized the fact that
international law regulates relations between states, not the individuals or nations or
ethnic groups that compose them. This found justification in the legal subjectivity of the
state in the international arena. However, there was no shortage of authors who limited
the subject matter of international law. Although already since the time of Hugo Grotius,
considered the father of international law, the existence of the described branch of law
was practically recognized” , many jurists still at the beginning of the 20th century
belittled its importance, among them representatives of German legal science.

According to Julian Makowski, the denial of the independent existence of international
law before the outbreak of World War II was due to the fact that at that time it was only
emerging as an independent branch of law, and besides, interstate relations were based
on coordination, and not subordination, as in the case of domestic law, which was the
traditionally recognized way of legislating. The disavowal of international law was

1 Z. Cybichowski, Public and Private International Law, Warsaw 1928, pp. 12-13.

2 The word Vélkerrecht is an exact translation into German of the Latin phrase ius gentium, although it also
means ius inter gentes in modern times. Although the branch of public international law may be referred to as
Internationales Offententliches Recht or, shorter, Internationales Recht, the German legal language is
dominated by the traditional term Vélkerrecht (Volkerrecht, allgemein [in:] Woérterbuch des Volkerrechts.
Dritter band: Rapallo-Vertrag bis Zypern, ed. H.-J. Schlochauer et al., Berlin 1962, pp. 611-631).

3 A synthetic argument on the genesis of the aforementioned concepts was presented by John Westlake, an
English naturalist (see J. Westlake, International Law, Part 1: Peace, Cambridge 1904, pp. 11-13).

4 R. Zouch, Juris et judicii fecialis, sive juris inter gentes, et quaestionum de eodem explicatio, Oxoniae 1650.
5 F. von Liszt, Das Volkerrecht systematisch dargestellt, Berlin 1906, pp. 1-2. Cf. idem, System of International
Law, transl. W. Olszewski, Cracow-Warsaw 1907, pp. 1-2.

6 I. Kant, Metaphysics of morality, transl. W. Galewicz [in:] idem, Collected Works, vol. 5, ed. W. Wtoch, Torun
2011, p. 447. "Das Recht der Staaten in Verhéltnis zueinander (welches nicht ganz richtig im Deutschen das
Vélkerrecht genannt wird, sondern vielmehr das Staatenrecht "ius publicum civitatum" heilen sollte) ist nun
dasjenige, was wir unter dem Namen des Volkerrechts zu betrachten haben" (I. Kant, Werkausgabe in zwolf
Binden. Band 8. Die Metaphysik der Sitten, ed. W. Weischedel, Frankfurt am Main 1977, p. 466).

7 A contemporary opponent of Grotius was Arnoldus Rotgers, a university professor from Groningen, who in
his 1727 study Apodicticae demonstrationes depreciated the value of the law of nations, declaring it worthless
and ridiculing it: "once and for all banished beyond the limits of the science of law that ridiculous, preposterous,
unreasonable and disreputable law of nations" ("relegavi extra jurisprudentiae limites ridiculum illud,
ineptum, stolidum ac impium jus gentium"). W. Sukiennicki, The basis for the validity of the law of nations.
A Legal Study, Vilnius-Warsaw 1929, p. 1. Quoted in E. Nys, Histoire Littéraire du Droit - Corneille van
Bynkershoek, "Revue de Droit International et de Législation Comparée" 1 (1922), p. 75.
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supposedly evidenced by the supposedly widespread practice of violating its norms. This
was denied by Viktor Sukiennicki, who stated: "a law violated or not applied in practice
does not, after all, cease to be a law, a legal norm exists, despite the fact that it is
constantly violated"® . This was confirmed by Stanislaw Posner, pointing out violations of
international law motivated by force or historical necessity, but ultimately de facto
condemned by history, including the three partitions of the Republic (of 1772, 1793, 1795)
or the violation of Belgium's perpetual neutrality in 1914. (when Theobald von Bethmann-
Hollweg, Reich Chancellor from 1909-1917, compared the international treaty to a "paper
rag")® . Posner saw the revival of these states and other Central and Eastern European
countries and the establishment of the League of Nations as the ultimate triumph of the
"kingdom of law."10 ,

It is difficult to qualify the failure, motivated by the protection of the legal interest of its
own citizens, to implement the sanctions contained in Articles 228-230 of the Treaty of
Versailles after the Great War, other than as a flagrant violation of international law!! .
The obligations stipulated therein were not carried out, as the German authorities refused
to extradite suspected violators of international law and hindered the detection of the
remaining violators and the proof of their criminal activities. Besides, the General
Assembly of the League of Nations did not decide on December 18, 1920 to establish the
tribunal provided for in Article 228 of the Treaty of Versailles for the trial of "those accused
of committing acts contrary to the laws and customs of war."!2. As a result, after the Great
War, it was in Germany that the trials of German war criminals, known as the Leipzig
Trials, took place, which became an opportunity for the German state, judicial authorities
and the public to publicly express their contempt for international law. On December 18,
1919, the constitutional German National Assembly passed the Law on the Prosecution of
War Crimes and War Crimes!3 , amended in 192014 and 1921.15 Under it, sentences were
handed down by the Reich Court (Reichsgericht) in Leipzig. Of at least 900 people
suspected of committing war crimes, only 13 stood trial in Leipzig, and six were given
prison sentences ranging from 6 months to 4 years!® . Therefore, it is rightly common in

8 W. Sukiennicki, Basis..., p. 7.

9 The politician took a shine to another equally radical formulation with an absolute and discretionary
directive, which was quoted by Raphael Lemkin: "necessity does not recognize law." I wonder which norms the
chancellor had in mind - all those that constrain Germany in the implementation of its imperialist policies?
(R. Lemkin, Governance..., p. 30).

10 S, Posner, Kingdom of Law, "GSW" 1 (1928), s. 2.

11 Treaty of Peace between the Allied and Associated Powers and Germany, signed at Versailles on June 28,
1919. (Journal of Laws 1920, No. 35, item 200); Gesetz tiber den Friedensschlull zwischen Deutschland und
den alliierten und assoziierten Machten. Vom 16. Juli 1919 (RGBI. 1919, 140, 687).

12 The Report of Committee No. 3 on the Recommendations Submitted by the Committee of Jurists at the
Hague [in:] League of Nations. The Records of the First Assembly Plenary Meetings, Geneva 1920, pp. 744-
746.

13 Gesetz zur Verfolgung von Kriegsverbrechen und Kriegsvergehen vom 18. Dezember 1919 (RGBI. 1919, 247,
2125).

4 Gesetz zur Ergidnzung des Gesetzes zur Verfolgung von Kriegsverbrechen und Kriegsvergehen vom 18.
Dezember 1919 (RGBI. S. 2125). Vom 24 Marz 1920 (RGBI. 1920, 53, 341).

15 Gesetz zur weiteren Ergénzung des Gesetzes zur Verfolgung von Kriegsverbrechen und Kriegsvergehen.
Vom 21. Mai 1921 (RGBI. 1921, 51, 508).

16 . Ryszka, Nuremberg..., pp. 68-72.
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the literature to refer to the then actions of the Reich Court as a farce and a travesty of
justicel? .

In addition, the Dutch government refused to extradite the abdicated German Kaiser
Wilhelm IT Hohenzollern, so it became impossible to hold his trial under Article 227 of the
Treaty of Versailles before the international tribunal that was planned to be set up on an
ad hoc basis for the occasion. The Netherlands objected despite the insistence of the Allied
and Associated Powers on at least three occasions: on July 10, 1919. (just after the treaty
was signed), January 27, 1920. (after it entered into force) and finally with a note dated
March 2, 1920. As a neutral state, it invoked the principle of sovereignty and recognized
that Article 227 of the treaty did not apply to it, since res inter alios acta, aliis nec nocet
nec prodest. Speculation about the possibility of the former emperor's extradition ended
when, still in March 1920, he was granted political asylum in the Kingdom of the
Netherlands?s .

The actions of the Reich Court in Leipzig and the Dutch authorities by no means meant
that international law did not exist or did not apply. Their conduct prevented the trial of
German criminals, with the former Kaiser at the helm, which meant that certain
international legal norms were not enforced and applied, primarily due to the lack of
determination of the states obliged to comply with them.

On the question of the nature of a legal norm, more radical than Viktor Sukiennicki was
Hans Kelsen, the Austrian philosopher of law, who proved a contrario that its feature is
the possibility of violation!? . Thus, casting doubt on the validity of international law was
based on the insufficient discernment of the accusing state as to whether the norm
allegedly violated by another state is positively reflected and whether the state suspected
of violating it is bound by it20 .

Franz von Liszt in 1915, that is, during the Great War, argued for the need to develop
international law. Emil Stanislaw Rappaport paraphrased his views as follows: "the
starting point, however, for these future perfected international organizations is and must
remain present international law. Those who think otherwise, those in particular who
succumb to today's impressions of international catastrophe, are mistaken; they lack,
according to Liszt, a sense of reality, they are like one who intends to throw his precious
clock into the sea only because it has stopped - temporarily"2! . There is no rational reason
to believe that this view has lost its validity in the face of German crimes against Poles
during World War II.

Concluding his discussion of the disputes surrounding the existence of a branch of
international law, Julian Makowski noted that the concept has been used in positive law
acts?2 , such as the Declaration of the Aachen Congress of 181823 | the Martens clause in

17 J. Herzog, Nuremberg, un échec fructueux?, Paris 1975, pp. 17 et seq.

18 . Ryszka, Nuremberg..., pp. 59-63.

19 H. Kelsen, Allgemeine Staatslehre, Berlin 1925, p. 18.

20 J. Makowski, International Law, part 1, Warsaw 1930, pp. 11-12.

21 E. Rappaport, New horizons of international law in the light of German journalism, Warsaw 1916, p. 22.

22 J. Makowski, International Law..., part 1, p. 11.

23 The signatories of the declaration, which is Annex C to the protocol signed on November 15, 1818 in Aachen
at the conclusion of the first congress of the Holy Alliance, stated: "The Sovereigns, in forming this august
Union, have regarded as its fundamental basis their invariable resolution never to depart, either among
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the preamble to the Hague Convention (IV), the Covenant of the League of Nations and
the Washington Resolution of February 4, 1922.24

It is beyond dispute that international law was applied by the Permanent Court of
International Justice, which functioned in The Hague from 1922 to 1946 on the basis of
Article XIV of the League of Nations Pact, the first part of the Treaty of Versailles. A
protocol for the signing of the court's statute was adopted on December 13, 1920 in
Geneva?® - Polish authorities ratified the agreement in 192126 | and German authorities
ratified it six years later2? . The establishment of the tribunal meant that for the first time
in history the idea of a court with broader jurisdiction was realized, even taking into
account that an international Permanent Court of Arbitration was established under the
1899 Hague Convention (I). Judges of the Hague tribunal issued several judgments and
advisory opinions in disputed cases between Germany and Poland, as well as regarding
Polish-German relations. Between 1922 and 1940, it issued a total of 29 judgments and 27
advisory opinions, a sizeable body of jurisprudence to establish the international legal
norms of the time. In 1945, the body was replaced by the International Court of Justice,
whose activities were based on the aforementioned statute, which was incorporated into
the 1945 UN Charter (Chapter XIV)28 .

In conclusion, it should be said that the existence and validity of public international law
before the outbreak of World War II raised unwarranted doubts among some
representatives of legal doctrine. However, they resulted not from an objective assessment
of the legal state of affairs at the time, but from the misconceptions of some legal theorists,
who wrongly assumed that frequent and flagrant violations of international law by states
meant that it was not in force. Despite the negative experience of the Great War in this
regard, the interwar period saw a return in international relations to the execution and
application of international law - the establishment of the Permanent Court of
International Justice.

themselves, or in their Relations with other States, from the strictest observation of the principles of the Right
of Nations; principles, which, in their application to a state of permanent Peace, can alone effectually
guarantee the Independence of each Government, and the stability of the general association". Declaration of
the Five Cabinets (Great Britain, Austria, France, Prussia, and Russia). Signed at Aix-la-Chapelle, 15th
November, 1818 [in:] The Map of Europe by Treaty, vol. 1, ed. E. Hertslet, London 1875, pp. 573-574.

24 The resolution asked the question, which included the term "international law": "Do existing rules of
international law adequately cover new methods of attack or defense resulting from the introduction or
development, since the Hague Conference of 1907, of new agencies of warfare?". Resolution Establishing a
Commission of Jurists to Consider Amendment of the Laws of War, "PRFRUS [1922]" I (1938), p. 288. cf.
Resolution Limiting the Jurisdiction of the Commission of Jurists, ibid, p. 288.

25 Protocol for signing the Statute of the Permanent Court of International Justice, approved unanimously at
the Assembly of the League of Nations on December 13, 1920 in Geneva (Od 1923, No. 106, item 838).

26 Government statement of 26 July 1923 on the deposit of the instrument of ratification of the Protocol of
Signature of the Statute of the Permanent Court of International Justice, dated 16 December 1920. (Journal
of Laws of 1923, No. 106, item 840).

27 Bekanntmachung tUber den Beitritt des Deutschen Reichs zum Stédndigen Internationalen Gerichtshof im
Haag. Vom 13. April 1927 (RGBI. IT 1927, 19, 227); Standiger Internationaler Gerichtshof [in:] Worterbuch...,
p. 344.

28 Charter of the United Nations and Statute of the International Court of Justice, San Francisco 1945; Charter
of the United Nations, Statute of the International Court of Justice and Agreement Establishing the United
Nations Preparatory Commission (OdJ 1947, No. 23, item 90).
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The problem of the intrinsic legal nature of international legal norms

In the interwar period, there were lively academic disputes around the issue of
international law. On the question of whether international norms are self-contained, two
extreme theories emerged, internally strongly divergent. On the historical level, one
should refer to the views of Hugo Grotius, who derived the legal character of ius gentium
norms from the nature of things, the creation of which he attributed to God. He considered
legal acts concluded between states, customs and practice as the sources of these norms.
Only when norms derived from the above sources could not be identified, he believed,
should the norms of the law of nature be sought. This was a manifestation of positivist
thinking?29 .

As the first theory that denies the intrinsic legal character of international norms, but
does not question their existence, one should point to the Hegelian position. Georg Hegel,
in his work Grundlinien der Philosophie des Rechts, published in Berlin in 1821, assumed
the hegemony of the state, which was expressed in its sovereignty (formerly also written
about grant)3? . Any limitation on its exercise, for example, in the form of international
legal norms, independent entirely of the will of the state, could not be accepted.
Consistently, a supra-state entity would take over the state's powers of legal regulation
and would have to become a state itself, to the detriment of the states henceforth subjected
to it. Among the followers of this thought were Anglo-Saxons John Austin3! , James
Lorimer3? and John Westlake33 and German theorists Adolf Lasson3* , Max von Seydel3>
and Ernst Bekker3¢ .

Scholars representing the so-called Bonn School, 1.e. Philipp and Albert Zorn, Erich
Kaufmann?? |, Heinrich Pohl38 | partly also Max Wenzel3 , spoke in similar terms. They
differed from the Hegelians primarily in that they implicitly recognized the self-existent
legal character of international law norms. However, they stipulated that it resulted not
from the will of a foreign state (they denied even partial influence), but from the
transposition of normative content into the legal order of their own state. They placed the

29 W. Sukiennicki, Basis..., pp. 10-11.

30 "External state law derives from relations between independent states, which is also the same thing in itself,
and therefore takes the form of duty, since it is actually based on another sovereign will" ("Das &dullere
Staatsrecht geht von dem Verhaltnisse selbststédndiger Staaten aus, was und fiir sich in demselben ist, erhalt
daher die Form des Sollens, weil, dass wirklich ist, auf unterschieden souverdnen Willen beruht"). G. Hegel,
Grundlinien der Philosophie des Rechts, Berlin 1821, p. 337, § 330.

31 See J. Austin, The Province of Jurisprudence Determined. Being the First Part of a Series of Lectures on
Jurisprudence, or, the Philosophy of Positive Law, London 1861.

32 J. Lorimer, The Institutes of the Law of Nations. A Treatise of the Jural Relations of Separate Political
Communities, vol. 1, Edinburgh, London 1883, pp. 1-3.

33 J. Westlake, International law..., pp. 1-13.

34 A. Lasson, Princip [sic!] und Zukunft des Volkerrechts, Berlin 1871, p. 52; idem, System der
Rechtsphilosophie, Berlin 1882, p. 389.

35 M. von Seydel, Grundziige einer allgemeinen Staatslehre, Wiirzburg 1873, p. 32.

36 See E. Bekker, Das Volkerrecht der Zukunft, Heidelberg 1915.

37 See E. Kaufmann, Das Wesen des Vilkerrechts und die Clausula Rebus sic Stantibus. Rechtsphilosophische
Studie zum Rechts-, Staatsund Vertragsbegriffe, Tubingen 1911.

38 See H. Pohl, Vilkerrecht und Aussenpolitik in der Reichsverfassung, Berlin 1929.

39 See M. Wenzel, Juristische Grundprobleme. Bd. 1: Der Begriff des Gesetzes. Zugleich eine Untersuchung
zum Begriff des Staates und Problem des Volkerrechts, Berlin 1920.
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norms thus adopted in the mediocre category of so-called external law (according to Max
Wenzel, this was Untergesetzesrecht, or sub-statutory law). Albert Zorn stated
unequivocally that "international law is legal only if it is state law."40 . Thus, proponents
of the Bonn doctrine believed that norms without legal value acquire it at the moment of
transposition, when the sovereign state is given the opportunity to independently shape
its relationship to the adopted norms+! .

Before the National Socialists gained power, there was a much more numerous group of
German jurists inclined to concede the intrinsic legal value of the norms of international
law. Their theories, according to Julian Makowski, were based on the law of nature as
understood by Hugo Grotius, pre-Grotius, and his epigones. They were referred to by
Joseph Mausbach, Ernst Isay and Otto Schilling4? , who relied on the Catholic vision of
the law of nature? . According to its main premise, every human community functions
within a certain system of legal norms, and these systems always form a unity, from which
their internal hierarchy44 .

Before the outbreak of World War II, representatives of German legal doctrine did not
consider the self-contained nature of international law to be undisputed. Some of them,
while emphasizing the importance of the sovereignty of states, recognized that only when
norms are transposed into domestic law do they gain legal value. Before that, they were
supposed to be only obligations of the state of a moral or political nature. Theorists
gathered around Catholic ideas, on the other hand, emphasized the unity of normative
systems being the source of the legal character of norms.

Relationship between public international law and domestic law

The intrinsic legal nature of international legal norms was viewed somewhat differently
prior to 1939 by proponents of positivist theories, who can be broadly divided into monists
and dualists. The former argued that the totality of legal norms formed a single internally
incompatible system, while the latter that the normative orders of domestic and
international law remained in isolation resulting from the different nature of the systems.
On this principle, the relationship between public international law and domestic law was
described before the outbreak of World War II.

Within the monist theories, Julian Makowski distinguished three variants, which
assumed: 1) the supremacy of domestic law, 2) the primacy of international law, and 3)
the possibility of choice in this regard (relativist approach). The first concept provided for
the primacy of domestic law over international law in the event of a conflict of norms

40 "Volkerrecht ist juristisch Recht nur, wenn und soweit es Staatsrecht ist" (A. Zorn, Grundziige des
Volkerrechts, Leipzig 1903, p. 7).

41 J. Makowski, International Law..., part 1, pp. 20-21.

42 See J. Mausbach, Naturrecht und Volkerrecht, Freiburg 1918; E. Isay, Volkerrecht, Breslau 1924; O.
Schilling, Das Volkerrecht nach Thomas von Aquin, Freiburg im Breisgau 1919.

43 J. von Bernstorff, The Public International Law Theory of Hans Kelsen. Believing in Universal Law, New
York 2010, p. 48.

44 J. Makowski, International Law..., part 1, p. 21.
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("Landesrecht bricht Volkerrecht", i.e. "domestic law violates international law"). It was
criticized because it was impossible to determine all legal norms binding on the state by
its will alone, for example, difficulties arose in reconstructing the basic principle of pacta
sunt servanda. The theory was supported by Georg Jellinek, who saw in the self-obligation
of the state the basis for the validity of international law. He regarded it, as did Albert
Zorn later, as a type of external state law, focusing on the legal nature of the norms
contained in state agreements: "no problem of international law depends more on the
existence of common law than the question of the legal character of state treaties."45 . Such
Austrian scholars as Franz von Liszt, Alfred Verdross (until 1914) and Hans Nawiasky
also advocated this concept.

In turn, the superiority of international law was emphasized by Hans Kelsen and Alfred
Verdross (after he revised his views)46 . Derived from the doctrine of the neo-Kantists, the
normative theory of law underpinned the system artfully framed in the pyramid of law -
its premise was the existence of a hierarchy of legal norms, in which Alfred Verdross
sought to find the sources of the legal character of lower-order norms. However, contrary
to the intentions of its proponents, the theory did not provide an exhaustive answer to the
question of the pranorma, the power of which would ensure the legality of the remaining
norms+7 .

The monist theories presented were united by the relativist approach of Hans Kelsen, who
assumed the arbitrariness of choosing a pranorm, also known as the source norm (die
Ursprungsnorm). The Austrian jurist believed that, taking into account only legalistic
premises in the positivist approach, it is equally legitimate to give primacy to international
and domestic law - and only the introduction of meta-legal, ethical and worldview elements
settles the matter*® . He pointed out that assuming that international law has objective
force implies its primacy over domestic law: "International law, which is not the will of a
single state, and even its validity does not depend on the will of a single state, obviously
cannot also be part of the state legal order, an external law of the state. If there is to be a
connection between the two legal systems at all, the state legal order must become part of
international law."4? . Soon Hans Kelsen became certain of the primacy of international
law over state law, which he expressed in his work Reine Rechitslehre®® , and justified the

45 "Kein volkerrechtliches Problem hingt mehr von der Existenz eines gemeinsamen Rechts ab, als die Frage
nach der rechtlichen Natur der Staatenvertrige" (G. Jellinek, Die rechtliche Natur der Staatenvertréige, Wien
1880, p. 47).

46 Antoni Peretiatkowicz referred to the treatises of Alfred Verdross, containing the justification of the
mentioned hypothesis (see A. Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage der
Vélkerrechtsverfassung, Tubingen 1923. Cf. idem, Verfassung der Vélkerrechtsgemeinschaft, Wien 1926).

47 J. Makowski, International Law..., part 1, pp. 22-25.

48 A. Peretiatkowicz, The problem of international law. Theory of H. Kelsen, "PW" 11 (1937), pp. 4-5. See H.
Kelsen, Allgemeine Staatslehre..., p. 128; idem, Les Rapports de Systéme Entre le Droit Interne et le Droit
International Public, "Recueil des Cours de 'Académie de Droit International de La Haye," 4 (1926), pp. 227-
332.

49 "Ein Vélkerrecht, das nicht der Wille des Einzelstaates ist, ja nicht einmal in seiner Geltung von dem Willen
des Einzelstaates abhéingt, kann natiirlich auch nicht ein Bestandteil der staatlichen Rechtsordnung, kann
nicht duBeres Staatrecht sein. Soll tiberhaupt eine Beziehung zwischen beiden Rechtssystemen bestehen,
dann muB die staatliche Rechtsordnung zum Bestandteil des Vélkerrechtes werden" (A. Peretiatkowicz,
Problem..., p. 4. See H. Kelsen, Das Problem der Souverinitéit und die Theorie des Vilkerrechts. Beitrag zu
einer reinen Rechtslehre, Aalen 1960, p. 208).

50 A. Peretiatkowicz, Problem..., p. 5. See H. Kelsen, Reine Rechtslehre. Einleitung in die
rechtswissenschaftliche Problematik, Leipzig, Wien 1934. The publication appeared in Polish already in the
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legal character of international legal norms by their coercive nature. His contemporaries,
legal theorists, put forward the charge that actual manifestations of this coerciveness
could not be demonstrated, often harshly judging Kelsen's theory. Ricardo Monaco stated
that it was beautiful, but unreal5! . Anthony Peretiatkovich, on the other hand, equated
the absence of an objective authority to settle international disputes with the absence of
coercion, wrongly considering war and repression only as a kind of subjective self-help?2 .
However, Hans Kelsen understood the position in which international law found itself,
which he illustrated with an analogy to the development of human life: "As the embryo in
a woman's womb is from the beginning a human being, so the decentralized order of
primitive self-help is already law - law in statu nascendi [in the process of formation,
literally: at birth]"?>3 . His outlook was considered objectivist, as Francois Rigaux
concluded: "to be pure, legal theory must be detached from the imaginary form in which
we present legal situations. Kelsen's aim is to show state law in its nakedness."54 .

Positivist theories functioned not only in the monist variety, they were also developed by
dualists. The dualist approach was first formulated in 1899. Heinrich Triepel, a German
jurist and legal philosopher55 . Julian Makowski considered it "better corresponding to the
real state of affairs." The Polish legal theorist supported the separation of international
and domestic law, since they differed in their sources and regulated non-identical spheres
of legal relations. Indeed, the source of international law was the will of more than one
state (the theory of collective will), unlike in the case of internal law. The will could be
stated only in a legal act (contract law) or per facta concludentia (customary law).
International law regulated relations between states, and internal law regulated relations
between citizens and between them and state organs®® . Heinrich Triepel's theory assumed
a threefold influence of international legal norms on internal regulations: by adoption,
reception or referral. The first type of influence consisted of incorporation of norms into
the foreign legal sphere with the possibility of their transformation. Reception precluded
making changes during the adoption of norms. The manner in which it was implemented
was irrelevant - concluding and expressis verbis takeover of norms were treated
equivalently. If relations were regulated in the same way, the recapitulated provision took
the form of a blanket norm (rezipierende Blankettrechtssdtze). A somewhat oppositional
type was a norm that referred to foreign norms, but without citing their content
(nichtrezipierende Blankettrechtssdtze). With the change in the vector of influence of
norms, different relations between norms of domestic and international law were

year of the original edition (cf. H. Kelsen, Pure Theory of Law. Method and fundamental concepts, transl. T.
Przeorski, Warsaw 1934).

51 A. Peretiatkowicz, Problem..., p. 13, fn. 27. cf. R. Monaco, L'Ordinamento Internazionale in Rapporto
all'Ordinamento Statuale, Torino 1932, p. 33.

52 A. Peretiatkowicz, The problem of..., pp. 15-16.

53 H. Kelsen, Law and Peace in International Relations. The Oliver Wendell Holmes Lectures 1940-41,
Cambridge 1942, p. 51.

54 "Pour étre "pure", une théorie du droit doit étre dépouillée des vétements imaginaires dont on revét les
situations juridiques. L'objectif de Kelsen est de révéler le droit étatique dans sa nudité" (F. Rigaux, Kelsen et
le Droit International, "Revue Belge de Droit International" 2 (1996), p. 392). The article appeared two years
later in English (cf. idem, Hans Kelsen on International Law, "European Journal of International Law" 9
(1998), pp. 325-343).

55 See H. Triepel, Volkerrecht und Landesrecht, Leipzig 1899.

56 A similar conclusion was made by Antoni Peretiatkowicz and Michal Rostworowski, who assumed that "in
the international order the parties are sovereign states" (A. Peretiatkowicz, Problem..., p. 11, 17. Cf. M.
Rostworowski, Proceedings before the Permanent Court of International Justice, "CPiE" (1936), p. 302).
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recognized. Heinrich Triepel therefore distinguished between norms that were
internationally indifferent (their establishment, abolition or amendment did not give rise
to international legal effects) and norms that were significant in this respect (they had an
impact on international legal regulations; they could either violate them or not - be
permitted or even ordered by them)57 .

In Poland, as indicated by Antoni Peretiatkowicz?®® , in addition to Julian Makowski, the
proponent of dualist theories was Michat Krol5® . The relative separateness of the order of
international law from state law was also supported by Antoni Deryng, who favored
moderate monism from a theoretical (abstract) perspective, citing the observation of Boris
Mirkin-Gecevic® on the uniformity of a person's belief in the legal character of the norms
that apply to him, independent of their international or state origin. In turn, this author
derived relative dualism from the practical distinctiveness of international legal norms,
resulting from the way they are created, applied and the circle of addresseest! . Anthony
Deryng pointed out that the theory of relative separateness was emphasized in the
jurisprudence of the Permanent Court of International Justice®? .

In summary - defining the relationship between public international law and domestic law
was a challenge not only for German, but also Polish and Austrian legal theorists in the
interwar period. Basically, monist (in three varieties) and dualist theories were
distinguished. From today's perspective, it should be pointed out that the visionary
position of the primacy of international law over domestic law was formulated and
supported by Hans Kelsen and Alfred Verdross.

The importance of the problem described above for justifying the qualification of German
crimes committed against Poles during World War II is to indicate what position
international law held in the doctrine of law and whether the obligations and rights of
states arising from it, including regulations on war and occupation, were recognized. In
other words, the above considerations bring us closer to the answer as to whether
international legal norms were already considered legally binding before 1939, and
whether the necessity for their observance was recognized.

The origins of international criminal law

Per analogiam to the interwar terminological tendencies in the classification of
international law, the set of criminal norms arising from it was most often referred to as
interstate criminal law, rather than international law® . However, in order to avoid

57J. Makowski, International Law..., part 1, pp. 25-27.

58 A. Peretiatkovich, The Problem..., p. 11, note 24.

59 See M. Krél, International Law in the Jurisprudence of National Courts, Vilnius 1935.

60 B. Mirkin-Gecevi¢, L'Influence de la Révolution Francaise sur le Développement du Droit International dans
I'Europe Orientale, "Recueil des Cours de I'Académie de Droit International de La Haye" IT (1928), p. 317.

61 A. Deryng, Main development tendencies of the law of nations in the light of the jurisprudence of the
Permanent Court of International Justice, Liviv 1932, pp. 113-116.

62 Jbid. Cf. A. Deryng, On the foundations of the binding force of the law of nations [in:] Memorial book in
honor of Wladyslaw Abraham, vol. 2, ed. O. Balzer, Lvov 1931, pp. 241-251.

63 K. Rappaport, Developmental tendencies of international criminal law, "RPEiS" I (1934), pp. 1-2.
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problems arising from double nomenclature and for the sake of current terminology, the
expression "criminal international law" is left in this dissertation, unless the change of
meaning is clearly emphasized. The stage of development of the penal field of international
law 1is evidenced by the problems, often fundamental, still characteristic of the modern
doctrine of international criminal law®64 .

Returning to the historical-legal analysis - according to Emil Rappaport, international
criminal law consisted of substantive and procedural law and regulated the system of
international criminal justice®® . The jurist at the beginning of the lectures delivered in
1930 in Warsaw, Lviv and Krakow, and later published, expressed his conviction that the
legal character of the norms of international law was self-contained, being a sufficient
basis for claims for their violation. He considered the goal of the development of positive
international law to be the protection of world peace®® . This view corresponded, in a way,
with the slogan of the pacifists: "when you want peace, get ready for peace" (si vis pacem,
para pacem), as opposed to the Roman principle: "when you want peace, get ready for war"
(si vis pacem, para bellum)” . Nevertheless, from utopian pacifism Emil Rappaport
strongly dissociated himself, just as from the slogans of nationalists and communists:
"thus meet and shake hands with each other in the struggle against the evolutionary
improvement of the post-war international order, two extremely contradictory but equally
belligerent imperialisms of recent times"¢8 .

Emil Rappaport saw the fundamental weakness of international law at the time in the
lack of criminal sanctions. He predicted that in time the international community would
mature to adopt appropriate legislation regulating this matter, although according to his
observations in the early 1930s this did not appear to be the case. His words proved
prophetic: "against a state that would decide to turn again into a swish of paper the
international agreements and obligations solemnly accepted, it would be this newly
organized international community - in fact - still powerless"6 .

The extent of this powerlessness was measured by the native jurist's answers to questions
about the legal basis for holding states and individuals acting for or on their behalf
criminally liable for violations of international law, the possibility of prosecuting these
cases, and possible methods of implementing the ruling . These issues proved to be

64 M. Krolikowski, The problem of "international criminal law," "KPP" 3 (2007), s. 53-96.

65 Alphonse Klafkowski, who in 1958, in connection with the trial of Erich Koch, believed the opposite: "there
is no such section [of criminal] public international law. There are specific international agreements that
regulate international crimes and criminals. [...] At most, it can be said that so-called criminal international
law is in its formative stage. And even this statement can be disputed" (cf. A. Klafkowski, Nazi Crimes in
International Law and Domestic Law [in:] Expert Reports and Rulings before the Supreme National Tribunal,
part 1, ed. C. Pilichowski, Warsaw 1979, p. 127).

66 E. Rappaport, The issue of interstate criminal law, Warsaw 1930, pp. 3-5.

67 Idem, New Horizons..., pp. 11 and 13.

68 Idem, The question of law..., p. 5.

69 Ibid, p. 10. The troublemaker was described by the author as a criminal nation. A few months after the end
of World War II, he published a text in which he analyzed the case of the Reich's aggression, which embodied
his vision of 1930 (see E. Rappaport, The Crime Nation. The Crimes of Hitlerism and the German Nation.
Analytical sketch of crime and personal responsibility, Lodz 1945). Abroad, Emil Rappaport's publication was
generally received critically.

70 Jdem, The question of law..., p. 11.
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extremely important for considering the responsibility of the Germans for their actions
against the Poles.

Emil Rappaport rightly predicted the outbreak of another war, which would bring far more
casualties and material damage than previous conflicts. De lege ferenda, therefore, he
proposed to extend legal protection to the security of members of the international
community (starting with the First Conference of the International Unification of
Criminal Law in 1927 in Warsaw), since he did not believe in the effectiveness of enforcing
legal norms without criminal sanctions. Thus, he firmly rejected the "idyll of voluntary
pacifism"" .

When considering the question of individual and collective responsibility for violating the
prohibition against provoking war, this author considered that the subject of the crime
could be not only the individual, but also the collective (citizens of the aggressor state, i.e.
the nation). This innovative approach gained the support of the participants of the
criminal law congress in Budapest in 1929.The problem of incrimination of a criminal act
committed by the collective Emil Rappaport proposed to solve by applying "precautionary
measures" instead of penalties, traditionally provided for sanctioning the acts of
individuals. In addition to the crime of war, he recommended that transgressions against
the law of nations, such as incitement by an individual to war? , be introduced into the
future international criminal code.

The attacked state was to be entitled to the right of necessary defense. This construction
was modeled on the institution functioning in domestic legislation. When describing the
right of defense, the dilemma arose as to how to assess the situation in which a state
justifies its actions with a defensive action. This issue gave rise to disputes about the
structure of the international criminal judiciary, its competence, legal basis and the
manner of procedure and execution of judgments. Summing up the deliberations, Emil
Rappaport posed a rhetorical question capturing the trepidation of the 1930s: "Will they
[international bodies unifying criminal law] produce, and especially will they manage in
due time to produce the above-mentioned international institutions with the
characteristics of legal coercion so far strong as to put an effective dam to the danger of a
new catastrophically dangerous armed clash?"73 . The problem of the weighting of criminal
sanctions against the prohibition of war in international law even before the outbreak of
World War II became so pressing that specific projects in this regard began to be
formulated at that time.

Emil Rappaport also took up the threads of international criminal law when he referred
to proposals and trends for harmonizing criminal law norms. He considered it appropriate
"to establish a permanent court of international criminal justice in the future more or less
[...] close" to offset the effects of jurisprudential particularism, probably dragging even
after the unification of legal norms™ . He considered the organization and deliberations of
the First Conference of the International Unification of Criminal Law in 1927 as a

L Ibid, pp. 15-16.

7 Ibid, pp. 18-22, 25-26.

7 Ibid, pp. 20-21, 28.

74 K. Rappaport, On the International Unification of Criminal Law [in:] Memorial Book in Honor of Wladyslaw
Abraham, vol. 2, Lvov 1931, pp. 9-10.
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manifestation of the maximum program in unification activities.” He became chairman
of the session, during which European legal authorities deliberated in three thematic
committees. The meetings of the first were dominated by the analysis of the principles of
international criminal law, the second by the analysis of the principles of necessary
defense and the state of superior necessity, and the third by the analysis of attempt and
complicity” . An interesting conclusion was reached in the general lecture delivered on
November 3, 1927 by Waclaw Makowski, the conference's keynote speaker, who stated
that the concept of international crime, the enumeration of acts recognized as
international crimes and the general provisions regarding the place and other conditions
for prosecuting these crimes need to be unified”” . No less important de-sideration,
concerning the criminalization of "propaganda of war of aggression," was made by Emil
Rappaport, although the crime of provoking a war of aggression had not yet been defined
in positive international law at that time7’8 .

In the mid-1930s, the jurist summarized the evolution of the body of criminal norms of
international law and decided to present his thoughts on the subject. He emphasized the
historical pedigree of the principles of prosecuting suspected criminals of international
and domestic law: the principle of personality (personal), nationality (or territoriality) and
universal repression. According to the author, the latter two in particular were developing
at the time™ .

To summarize - before the outbreak of World War II, representatives of German and Polish
legal doctrine discussed basic issues related to public international law, such as its concept
and scope, the intrinsic legal nature of its norms and the relationship between
international and domestic law, but the greater doubts concerned the separation of
international criminal law. Opponents of its separation pointed to the following as
obstacles: first, the fact that sanctions for violations of many norms of international law
were not positively defined (which, after all, did not affect their existence or applicability)8o
, second, the fact that there were often no procedures for their application, third, the initial
stage of the formation of an international judiciary in the form of the Permanent Court of
International Justice; fourth, the limited scope of enforceability of its rulings and acts
issued by the international community associated with the League of Nations8! .

7 Ibid, p. 5.

76 Warsaw Conference (Unification of Criminal Law), Warsaw 1927, p. 23.

77 Ibid, p. 26.

8 Ibid, pp. 28-29.

79 E. Rappaport, Trends..., pp. 1-10.

80 George and Martin Menkes rightly noted: "International law has a set of sanctions that, although not always
applicable or enforceable, formally,that is, de jure, exist and potentially have the capacity to influence the
conduct of individual members of the international community, which unfortunately does not always turn into
fact. However, the very potency, i.e. the principle that states and other entities responsible for violating
international law must expect at least the possibility of suffering severe consequences, is one of the reasons
why international law is real law" (J. Menkes, M. Menkes, Sanctions in international law - selected issues of
law and doctrine, "Public Law Review" 1 (2017), p. 37).

81 The League of Nations was established under the provisions of the Treaty of Versailles as the international
community's response to the threat of war, realized on a global scale during the Great War. It formally
functioned from 1920 to 1946, with its headquarters in Geneva, Switzerland. Its organs were the Assembly,
the Council and the Secretariat. Since 1945, the role of the League was actually taken over by the United
Nations, located in New York - the legal basis for its activities is the United Nations Charter.

44



Nevertheless, the fact that the acts of state international law had other sources of
sanctions and procedures by no means made them inapplicable, and the performance of
obligations and compliance with prohibitions was to depend on the discretionary judgment
of the state. Thus, an important conclusion emerges from the analysis - there is a
difference between the belief that sanctions and procedures (but also regulatory norms,
such as the laws of war) are not in force, which becomes apparent especially when
determining the legal status, which is necessary to qualify Germany's activities against
Poland.

The presentation of the circumstances under which a set of criminal norms was extracted
from public international law is also intended to show the degree of development of
international criminal law before the outbreak of World War II. This, in turn, will make it
possible to determine whether the legal theorists of the time, but also legislators,
considered the possibility of imposing a criminal sanction for a state's violation of
international legal norms as real and whether they had reason to believe that the law
would be applied in this situation. Their assessments were more than likely to influence
their plans for the Poles.

The international dimension of Germany's criminal laws

In contrast to international criminal law, which was a collection of criminal norms in
public international law, Cezary Berezowski in 1927, referring to the Polish draft of the
Criminal Code, defined international criminal law as follows: "we call those articles of the
preparatory draft of Part One of the Criminal Code [...] which speak of the territorial and
personal scope of the force of the criminal law. These are Articles 3-8, placed in Chapter
1."82 . Emil Rappaport also wrote about the dichotomy, considering international criminal
law, more precisely, interstate criminal law, as a field of international law, and
international criminal law as a specific international section in intra-state criminal law83
. The distinction between international criminal law and international criminal law
(referred to by Emil Rappaport as international criminal law) is an introduction to the
problems of German criminal laws governing international situations.

Commenting in a small study in 1934 on proposals to amend the German Penal Code?*
(notably on the basis of a September 1933 memorandum by Hanns Kerrl85 , Prussian
Minister of Justice and later Reich Minister for Ecclesiastical Affairs. Ecclesiastical
Affairs), Emil Rappaport pointed out that asylum must be extended to a new category of

82 C. Berezowski, On the Polish project of international criminal law, Warsaw 1927, p. 5.

83 K. Rappaport, Trends..., pp. 1-2.

84 Jdem, The Future Criminal Code of the German Third Reich. Basic Indications of Nazi Criminal Law,
Warsaw 1934. cf. R. Lemkin, Reform of Criminal Law in Germany, "Literary News" (30) 1934, p. 7.

85 Alfred Konieczny briefly described the contents and significance of the memorandum in question (A.
Konieczny, Criminal Law of the Third Reich - an attempt at characterization, "SnFiZH" III (1977), p. 108. Cf.
English-language version: idem, Criminal Law in the Third Reich. Tentative Characteristics, "SFHC" V
(1980), p. 64).
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German political criminals and their extradition banned® , as well as excluding from the
international agreements regulating extradition the prosecution and extradition of
defendants accused of committing acts punishable only within Germany, such as racially
motivated crimes. The Polish jurist saw in the severity of the principles of criminal law
postulated in the memorial of Hanns Kerrl the possibility of cooperation in the field of
prosecution delicta iuris gentium?®? .

An independent analysis of the aforementioned principles of prosecution in Polish,
German, Austrian, Russian, French, Anglo-American and Italian legislation,
supplemented by an interpretation of the principle of protection of one's own interests
(including when they have been violated by a foreigner and outside the territory of the
injured state), was presented by Antoni Kusz® . Describing the relevant provisions of
German law, he stressed that according to the German Criminal Code of 1871 (Articles 4-
7)8 the principle of territoriality applies, from which the relative prohibition of
prosecuting perpetrators of foreign crimes and misdemeanors in Germany follows. The
limitation of the prohibition applied, among other things, to the prosecution of a German
citizen who committed a misdemeanor or crime punishable under the lex loci delicti
commissi® .

In addition to the indicated examples of the interpretation of the provisions of German
criminal law relating to the prosecution and punishment of suspected offenders outside
Germany by a German citizen or by a foreigner within Germany (regardless of the
criminality of the act under German law), the Polish authors undertook a multi-faceted
reflection on German criminal law and its changes. They have not always taken into
account the aspect of internationalization of the criminal branch of domestic law. For the
sake of order, it is necessary to point out the main domestic commentators, among them
Wiadystaw Wolter, Juliusz Makarewicz, Stanistaw Stomma, Helena Wiewiérska, Ryszard
Augenblick, Jerzy Sliwowski, Stefan Glaser, Tadeusz Orlewicz, Stanistaw Szwedowski,
Mieczystaw Szerer, Grzegorz Wirszubski, Antoni Wereszczynski, Leon Radzinowicz and
Jozef Bossowski?! .

The last of these®? , a criminalist and specialist in German law, was already thinking about
the problems of unification and internationalization of criminal law in the early 1920s.

86 He considered the issue of extradition on the example of the legislation of the Kingdom of Poland already at
the time when Poland regained its independence (E. Rappaport, Drawing the principles of international
criminal law in the light of the criminal laws, in force in the Kingdom of Poland, against a comparative
background, "KPCiK" 2 (1918), pp. 243-259).

87 K. Rappaport, Future Code..., pp. 21-24.

88 A. Kusz, Principles of international criminal law against the background of contemporary legislation, "GS"
6 (1933), pp. 344-349.

89 Gesetz, betreffend die Redaktion des Strafgesetzbuches fiir den Norddeutschen Bund als Strafgesetzbuch
fir das Deutsche Reich vom 15. Mai 1871 (RGBI. 1871, 24, 127).

90 A. Kusz, Principles of..., pp. 246-247.

91 A list of studies by the above-mentioned authors and a summary of their views are included in the valuable
publication by Leonard Gérnicki mentioned above (L. Gérnicki, Chapter IV. Hitler's Substantive Criminal
Law [in:] idem, Law..., pp. 110-144. Cf. J. Kordeczuk, Juliusz Makarewicz's views on changes in German
criminal law after 1933, "SnFiZH" XXVIII (2005), pp. 379-397).

92 J. Bossowski, Unnationalization or Unification of Criminal Law as a Future Problem, Poznan 1924. A review
of this unabridged study appeared in the Italian Law Review (see La Nazionalizzazione e 1'Unificazione del
Diritto Penale come Problema del Futuro, "Rivista Internazionale di Scienze Sociali e Discipline Ausiliarie"
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In an article devoted to this issue, he put forward interesting hypotheses about the future
dilemmas of criminal law doctrine. The author ruled out international unification of
criminal law due to determinism - to use the language of the late 1930s - of race. He
considered "national individuality and national psyche" to be the primary factors
influencing the conduct of the offender and the severity of punishment felt by the
convicted. He proposed the furthest possible national subjectivization of punishment,
based on what the legal and moral discernment of the perpetrator of a given nation was
at the time he committed the criminal act. The realization of this would require tools to
create a scale of ailments and, taking into account the circumstances affecting the
behavior of the offender, determine the size of the punishment. In his essay, Joseph
Bossowski formulated important conclusions relating to international criminal law. He
considered its nationalization to be the only way forward, while he rejected unification
altogether. The nation, in his opinion, "should (like the individual) know itself in good and
evil."9 . The romantic apotheosis of the nation was the ideological basis of the second
decade of the interwar period.

Twelve years later, in 1936, Joseph Bossowski's conjecture was confirmed by the
nationalization of criminal law in the Third Reich? . Describing the acts adopted by the
National Socialist legislature at the time, which contained criminal provisions, and
characterizing the proposals for reform of the substantive and procedural criminal law
code, he noted developmental trends in German criminal law. The travesty of the principle
of chieftainship (Fiihrertum) on the level of dogmatics and application of the law required
the creation of an intricate weave of principles and legal institutions. Thus, the judiciary
was made partisan, and populist arguments were made that "unrelenting just severity"
had to be introduced, which involved a devastating criticism of the previous liberal state
order. The authority of the state was attempted to be restored by strengthening the
position of the prosecutor and judge (as representatives of the party and the people) and
opting for an inquisitorial process. The prosecutor became the head of the preliminary
proceedings, while the judge became the head of the main proceedings. In addition, judges
gained the right to expand the subject matter of appeals. On the other hand, the legal
position of the accused and convicted was weakened, and they even became the objects of
the case. The process was affected by allowing analogy in sentencing, breaking the
principle of lex retro non agit to enhance the sentence in cases specified by the law,
punishing not only for attempting and committing, but also for undertaking a criminal
act, and finally removing the prohibition of reformatio in peius iudici appellato non licet
(the appellate court is not allowed to change the sentence to the detriment of the
appellant). The sphere of language also needed to be interfered with, e.g., revision was
replaced by legal reprimand (die Rechtsriige). Jozef Bossowski considered that the law,
reformed in the above manner, "is and will be 'militant," which he understood in a positive
sense. He noted that in view of the changes in the legislation of the Third Reich, his
prediction about the nationalization of criminal law was no longer exceptional. The process
taking place was to be evidenced, for example, by the lawmaker's axiological references to

391 (1925), pp. 265-266). Both Jozef Bossowski and the author of the review mentioned that the article
appeared in "RPEiS," but it was not published in the 1923-1925 annuals.

93 J. Bossowski, Nationalization or Unification of Criminal Law as a Future Problem, Poznan 1924, pp. 5-6.
94 Idem, New Directions of Criminal Law in Germany, "RPEi1S" 2 (1936), pp. 177-188.
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"German ethics," "the German character of the drive to clean up after an evil act," or the
national "goal of self-preservation and self-purification." The author feared that ideological
and party assumptions would become the basis for change, but nevertheless considered
the transformations introduced by the National Socialists to be a "healthy seed," and
tentatively, given that political teams changed more often than legal regulations, he
predicted a long life for them.

German criminal law of the Third Reich period from a historical perspective was analyzed
in 1977 by Alfred Konieczny? . He confirmed the conclusion reached when considering the
attitude of German jurists to classical legal positivism. He concluded that the German
authorities "did not generally reject the inherited legal order, but gradually adapted it to
their needs."%¢ | therefore, they did not introduce a new criminal code, but interpreted the
existing code according to the political key. There was a rapid tightening of penalties,
illustrated by the increase in the number of facts punishable by death from 3 in 1933 to
46 in 1945. Criminal law reforms introduced harsh punishments and sought to prevent
crimes, especially those of a political nature (e.g., the Law Against Political Acts of Rape
of April 4, 1933)97 .

To sum up - after 1933, demands that had been widely supported in Germany until then,
including by the intelligentsia circles, were realized, which would not have been realized
without political support. Criminal law was tightened and new categories of political
crimes were incriminated. This change reflected the rule of a strong hand and may have
seemed a logical consequence of the fact that German criminal law (including
international criminal law) was subordinated to the assumptions of racist ideology.

Some legal theorists, seeing the transformations in Germany as the result of the rightful
abandonment of the loop of formalism, initially mistakenly assumed that the
simplification of interpretation, the unambiguity of interpretative directives and the
strictness of criminal law enforcement would be associated with compliance with the
principle of justice and the intensification of international cooperation in criminal matters,
such as the development of the institution of extradition, unification or harmonization of
laws. The fervor of these hopes was revealed by Germany's actions in the international
arena that are increasingly serious violations of international law.

The analysis of the transformation of German criminal law and its international norms
not only identifies the influence of National Socialist ideology on the law and its
interpretation, but is also a prelude to the brutal instrumentalization of the law during
World War II. Law, the foundation of the German concept of the rule of law (Rechtsstaat),
became a constitutive tool for the realization of German lawlessness against Poles
perpetrated during World War II.

National Socialism and public international law

9% A. Konieczny, Law..., pp. 105-119.

9 Jbid, p. 105.

97 Gesetz zur Abwehr politischer Gewalttaten. Vom 4. April 1933 (RGBI. I 1933, 31, 162). See A. Konieczny,
Law..., p. 107.
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The National Socialists' assumption of power meant that they had to define their attitude
to international law®® . The official theses on behalf of the Nazis were formulated by the
German doctrinaire representatives who supported them. Their attitude was due to the
fact that they perceived the Treaty of Versailles as a dictate? , which was in line with
popular public feeling and the party line. This act of international law, which embodied
the injustices done to Germany, became synonymous with the entire international order.
Thus, since, according to German lawyers, the treaty should have been rejected as a rape
of German sovereignty, any possibility of creating norms that could be imposed on its
authorities should also have been excluded from the theory of international law binding
on the Reich. Unfortunately, the Germans overlooked objective circumstances - the Reich's
responsibility for triggering and atrocities of the Great War was made plausible!® | and
the Treaty of Versailles, even if one were to recognize the compulsory nature of its
ratification, was in fact a means of protection against the German military threat. They
also seem to have forgotten the fact that the Kingdom of Prussia imposed on the defeated
Third Republic the Peace of Frankfurt, concluded on May 10, 1871.101 France paid off the
substantial financial obligations established therein ahead of schedule0? .

Besides, coercion (in the form of force or the threat of its use) appearing in the conclusion
of peace agreements was already regarded in natural law as an emanation of the
settlement of an armed conflict, and was attributed to the winning party. Emer de Vattel
rightly considered the shrugging off of the coercive argument to break a properly concluded
agreement to be an abuse: "moreover, to make a similar allegation would almost always
be a disgraceful and ridiculous thing"19 . Nevertheless, German legal theorists
persistently laid the groundwork for future world conflict by focusing on offended national
pride. Philipp Zorn concluded that "the peace treaty is terribly and drastically at odds with
the idea of law"104 | and was echoed by Erich Kaufmann, who argued that "the foundation

98 See D. Diener, Rassistisches Vilkerrecht. Elemente einer nationalsozialistischen Weltordnung, "VJH f. ZG"
1 (1989), s. 23-56.

99 Jozef Feldman, as one of many Polish authors, as early as 1930 emphasized the impact of the reception of
the Treaty of Versailles in Germany on Polish-German relations and the possible consequences of reading the
provisions of the agreement as harmful (J. Feldman, The Treaty of Versailles as a stage in the Polish-
Germanstruggle, "SZ" 1 (1930), pp. 1-22. cf. idem, Polish-German Antagonism in History, Torun-London 1935).
100 German crimes committed during the Great War were established, described and summarized in the course
of its work by the Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties
(Commission des Responsabilités des Auteurs de la Guerre et Sanctions; The Commission on the
Responsibility of the Authors of the War and on Enforcement of Penalties), whose conclusions were to be
(though not) included in the final drafting of the peace treaty. The body operated on the sidelines of the Paris
Conference between February 3 and March 29, 1919. (F. Ryszka, Nuremberg..., pp. 51-56. See the report
containing the conclusions of the commission's work: Rapport présenté a la Conférence des Préliminaires de
Paix par la Commission des Responsabilités des Auteurs de la Guerre et Sanctions, Paris 1919).

101 Traité de paix entre 1'Empire allemand et la France. Du 10 Mai 1871 (DRGBI. 1871, 26, 223).

102 W, Dobrzycki, History of International Relations 1815-1945, Warsaw 2007, pp. 66-67.

103 "D'ailleurs, il ferait presque toujours honteux et ridicule, d'alléger une pareille exception" (E. de Vattel, Le
Droit des Gens, ou Principes de la Loi Naturelle, vol. 2, Londres 1758, p. 278, Liv. IV, § 37. Cf. idem, Law of
Nations, or Principles of Natural Law, vol. 2, transl. B. Winiarski, Warsaw 1958, p. 312, Rev. IV, § 37).

104 "Der Friedensvertrag ist ein furchtbarer und schreiender Widerspruch zur Rechtsidee" (M. Stolleis,
Geschichte des offentlichen Rechts in Deutschland, vol. 3: Staatsund Verwaltungsrechtwissenschaft in
Republik und Diktatur 1914-1945, Miinchen 1999, p. 87. Cf. P. Zorn, Der Friedensvertrag und des Recht, "DdJ-
7" 25 (1925), pp. 665-669).
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of a peace treaty on the principles of criminal justice was and is lunacy"!%5 . Such
statements by German legal authorities make one wonder about their role in causing
World War II: was their apparent contempt for the norms of the Treaty of Versailles
intended to induce their violation? If the answer were in the affirmative, then the
aforementioned and similar lawyers should be considered instigators!®¢ . However, this
responsibility would fall only on individuals, since in many cases it would be virtually
impossible to attribute the acts of these individuals to the German state. Therefore, this
issue remains on the sidelines of considerations of state responsibility. It is worth
mentioning, however, that at least 20,000 German legal trainees had already been
undergoing compulsory professional training since 1933 at the "Hanns Kerrl" camp in
Juterbog, near Berlin, where they were intensively indoctrinated97 .

An interesting research problem, including in the post-war period, was the attitude of
German jurists active between 1933 and 1945 to legal positivism. Indeed, his
characterization justifies the instrumentalization of law, including the implementation of
international obligations. As Maria Zmierczak accurately noted, it would be an
oversimplification to attribute to German jurists of the Nazi period an attachment to legal
positivism, understood in fact as statutory positivism (Gesetzespositivismus), that 1is,
formalism in the creation and application of law. Statutory law was treated as a method
of determining the will of the legislator, for, as Wilhelm Sauer stated, law "is that which
serves the German people, and lawlessness that which harms them." Thus, the approach
to the creation, interpretation and application of laws was based on an overriding directive
that assumed the necessity of advancing the interests of the German people (contra legem
interpretation was possible on this basis). It was assumed that the source of law is the
conscience of the nation, whose will is most perfectly expressed by the leader. The anti-
positivist view, stemming from the criticism of parliamentarism and liberalism associated
with classical positivism, was shared by leading German jurists such as Carl Schmitt, Karl
Larenz, Wilhelm Sauer, Julius Binder, Wilhelm Frick, Hans Thieme, Arnold Wagemann,
Helmut Nicolai, Curt Rothenberger. However, not all of them rejected positivism sensu
largo1os

The theory of German national egoism characterized above determined the position of
international law in the Third Reich. It made use of the well-known concept of

105 "Ein Wahnsinn war und ist, einen Friedensvertrag auf den Grundsétzen der strafenden Gerechtigkeit
aufzubauen" (M. Stolleis, Geschichte..., p. 87. Cf. E. Kaufmann, Die Gleichheit vor dem Gesetz im Sinne des
Art 109 der Reichsverfassung, "Veroffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer" 3
(1927), p. 14).

106 For example, Michael Stolleis saw a connection between the publication of Heinrich Triepel's publication,
in which the author included a consideration of the concept and scope of hegemony, and the political activities
of Adolf Hitler: "the puzzling coincidence that Hitler had already, as a 'hegemon' in the year of the publication
of this book, attacked, established a 'protectorate' and, at the Fihrer's headquarters, traduced his loyal
supporters about the nations of lords and helots" ("hintergriindige Koinzidenz, daB Hitler gerade im
Erscheinungsjahr dieses Buches als "Hegemon" auszugreifen begann, ein "Protektorat" errichtete und vor
seinen Getreuen im Fiihrerhauptquartier iber Herrenund Helotenvilker schwadronierte"). M. Stolleis,
Geschichte..., p. 389; cf. H. Triepel, Die Hegemonie. Ein Buch von fithrenden Staaten, Stuttgart 1938.

107 See Das Gemeinschaftslager "Hanns Kerrl," ed. R. Freisler et al., Berlin 1934; F. Schmerbach, Das
"Gemeinschaftslager Hanns Kerrl" fiir Referendare in Jiterbog 1933-1939, Tubingen 2008.

108 M. Zmierczak, Legal Positivism vs. Lawyers and Law in the Third Reich - a post-war discussion among
German legal historians and theorists on the causes of the decline of the rule of law under Nazism, "SnFiZH"
XXIV (2001), pp. 10-18. Cf. M. Stolleis, Gemeinwohlformeln im nationalsozialistischen Recht, Berlin 1974, pp.
46-48.
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Aullenstaatsrecht (external state law), proposed by Heinrich Triepel and promoted by
Philipp Zorn and Maks Wenzel, among others. It was used for utilitarian purposes; for
Germany between 1933 and 1935 was too weak to openly challenge the legitimacy of
international law outside its borders. In 1934, Edgar Tatarin-Tarnheyden of the
University of Rostock concluded: "the prosperity of the German people can be based
precisely on respect for international law."'% . However, as their military power grew,
German lawyers gained the asumption to transform and gradually impose on other states
a vision of international law in the National Socialist spirit. They linked the recognition
of its legitimacy to the empowerment on the international stage of the nation (das Volk)
instead of the state (der Staat)!l0 , essentially aiming to grant the possibility of legal
regulation of relations to representatives of a similar race (a biological determinant would
replace the concept of civilized states).

The redefinition of the subject resulted in a radical brutalization and universalization of
the future conflict triggered not even by the nation-state, but by a nationalized people
demanding living space. A new basis for historically justified claims was born: Germans
had long been destined to be a unique nation, which, as Johann Gottlieb Fichte wanted in
1807. - was obliged to take over revolutionary models from the French and spread them.
The philosopher believed that by oppressing the peoples of Europe, Napoleonic France had
embezzled its own ideals, which created an opportunity for Germany to define its new
historical mission!!! . Representatives of the elites of the mediatized German states were,
as it were, statists in the revolution, to see the excessive radicality of the democratic
reforms as a result, to be alienated by the interpretation of them familiar from the
Napoleonic wars, to point out the necessity of seeking one's own path to freedom and to
antagonize Enlightenment, rationalism and positivism with German idealism,
romanticism, historicism and Lutheranism!!? . Friedrich von Moser had already stated in
1792: "We prudent Germans will not act like the French who are intoxicated with freedom
[...] We will express our anger in thought without singing [...]. We need more time than
the National Assembly in Paris, and we don't need to destroy a thousand-year-old tradition
just for the sake of pleasure."!'3 . These views were the clay from which the golem was
fashioned - the belief in the superiority of the nation (also a French invention!4), romantic

109 "Das Wohl des deutschen Volkes kann eben gerade in der Respektierung des Vélkerrechts liegen" (M.
Stolleis, Geschichte..., p. 389. Cf. E. Tatarin-Tarnheyden, Werdendes Staatsrecht, Berlin 1934, p. 39).

110 This trend originated during the French Revolution. As Stanislaw Kodz rightly noted in 1933, "The
Declaration of the Rights of Man and of the Citizen of August 26, 1789 proclaims in Article 3 that "the principle
of all power resides inherently in the people." This was a statement of the sovereignty of the nation in internal-
state relations, and shortly thereafter there is a statement flowing from this principle of the right of nations
to decide their own membership." The author added that prominent French historians, such as Ernest Lavisse
and Alphonse Aulard, pointed out that national feeling in the modern sense arose precisely in 1789 (S. Kédz,
The principle of nationality in international law, "RPW" 1933, pp. 245, 252; cf. R. Johannet, Le Principe des
Nationalités, Paris 1918, p. 30).

111 J, Baszkiewicz, F. Ryszka, History of Political and Legal Doctrines, Warsaw 1973, p. 295.

112 A, Wolff-Poweska, Influence of the French Revolution on German political thought, "PZ" 5-6 (1990), pp.
171-173, 176.

113 Neues Patriotisches Archiv fiir Deutschland, vol. 1, ed. by F. von Moser, Mannheim-Leipzig 1792, p. 394.
quoted in A. Wolff-Poweska, Influence..., p. 171.

114 The genesis of chauvinism should be sought in the times of the Napoleonic wars, when an attitude of
national superiority was probably displayed by many French soldiers conquering the anachronistic, or
moribund, as Franciszek Ryszka and Jan Baszkiewicz wanted, Prussian state. The epitome of this approach
became a certain Nicholas Chauvin - an artistic creation, the protagonist of many songs, cultural texts and
plays from the Seine staged on the boards of French theaters, especially in the first half of the 19th century
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visions!'® | and finally the former role of the "Holy Empire" and guarantor of God's order
breathed life into German messianism!'® (or rather messianisms, revived with new
content to justify the necessities of subsequent eras).

Not insignificant was the role of the Lutheran Church!!? , whose influence on the political
history of the nation and German science was aptly described by Thomas Mann in a lecture
prepared for a speech at the US Library of Congress: "Luther's devil, Faust's devil appears
to me as a very German figure, and the union with him, the selling oneself to the devil in
order to gain all the treasures and power of the world for a time in exchange for the
surrender of one's soul - as something particularly close to the German essence."!18

Adolf Hitler found enough reasons to exploit these well-known resentments in Germany.
Thus, he did not need to specifically explicate why Germany had the right to conquer
foreign spaces!!? . The generation of spatial consciousness (Raumbewusstsein), considered
by Heinrich Schmitthenner to be the greatest intellectual achievement of the early 20th
century, was the result of the popularization of the scientifically devoid claims of
numerous German scholars at the turn of the century, preying on Immanuel Kant's
classical theory of space, including. Friedrich Ratzel, Gustav von Schmoller, Alfred
Hettner, the neo-Kantians (Erich Marcks, Maks Lenz), the group of scholars gathered
around Theobald Bethmann-Hollweg, the signatories of the "call of 93 to the civilized
world" ("Aufruf der 93 an die Kulturwelt") of October 4, 1914, or the "petition of

(first and foremost, this is Eugéne Scribe's play Le soldat laboreur and Charet Conscrit Chauvin). See T.
Dumersan et al, Les Moissonneurs de la Beauce ou le Soldat Laboureur. Comédie en 1 Acte, Paris 1821. cf.
Lettre de Jean-Jean, Sergent Libéré, a Son Ami Chauvin, Conscrit de 1827, avec des Principes Généraux qui
Peuvent s'Appliquer aux Jeunes Soldats de Toutes les Classes, la Conduite a Tenir par les Conscrits, soit qu'ils
Veuillent Servir ou se Faire Remplacer..., Paris 1828; T. and H. Cogniard, La Cocarde Tricolore, Episode de la
Guerre d'Alger. Vaudeville en Trois Actes, Paris 1831; J.-F. Bayard, P. Pinel, Les Aides de Camp. Comédie-
Vaudeville en un Acte, Paris 1842.

115 Consideration of the relationship between Nazism and Romanticism led Anna Citkowska-Kimla to
interesting conclusions. Clear similarities between the two consisted of appeals to emotions, the creation of
myths, the mythologization of the past and attitudes toward the struggle. In turn, convergences with a
different motivational basis, defined by the author as implicit parallels, assumed glorification of an
outstanding individual, mysticism, understanding of nature, use of symbols, ideological syncretism (A.
Citkowska-Kimla, Actual and implicit parallels between National Socialism and Romanticism, "SnFiZH"
XXIX (2007), pp. 82-99).

116 Synthetically, messianic themes in the Nazi dictatorship were described by Hans Kelsen, who had been in
exile since 1933. He pointed out two levels of the phenomenon: the belief in the messianic role of the leader
and the unique mission of the German people, founded on the so-called blood myth (H. Kelsen, The
Dictatorship of the Party, "RPEiS" 1 (1936), pp. 5-6).

117 The controversial topic of Martin Luther's activities and the consequences of the separation of his Church
from Catholicism was taken up in his biographical-documentary film by Grzegorz Braun, a Polish director,
screenwriter, publicist, academic teacher and member of the Sejm of the 9th legislature. The theses presented
in the production were formulated on the basis of an analysis of sources and opinions of specialists (G. Braun,
Luther and the Protestant Revolution, film; DVD, Warsaw 2017. Cf. Luther and the Protestant Revolution.
Idea of the film, https://luter.braunmovies.com/, accessed 29 II 2020.

118 "Luther's Devil, Faust's Devil, strikes me as a very German figure, and the pact with him, the Satanic
covenant, to win all treasures and power on earth for a time at the cost of the soul's salvation, strikes me as
something exceedingly typical of German nature" (Thomas Mann's Addresses Delivered at the Library of
Congress (1942-1949), ed. D. Tolzmann, Oxford - New York 2003, p. 51. quoted in W. Szymanski, Klemens von
Metternich [in:] idem, The Price of Truth, Cracow 1996, p. 17).

119 Qverpopulation has been pointed out many times in history to justify imperialist tendencies. However, the
problem is not real, as the statistics show. The results of Edmund Kaczmarek's analysis of Germany's
demographic potential, which he presented in 1948, have not lost their relevance despite the passage of years:
"Biological processes [...] will have a negative effect in the future on the numerical development and
productivity of the so-called productive age group" (E. Kuronski [by E. Kaczmarek], Is Germany
Overpopulated?, "PZ" II (1948), p. 510).
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intellectuals" ("Intellektuelleneingabe") of July 1915, signed, among others, by 352
university professors!20 . The concert of wishful thinking by followers of the annexation
idea opened with a mealy-mouthed song about the needs of a people-nation, which would
surely be killed by the lack of self-sufficiency and the spatial limitations of economic and
population potentials. After the notion of a people transformed into a nation was
politicized, the time was right to reinterpret the meaning of space defined as national - a
key element of the attractive theory of geopolitics!?! . The political postulates to acquire
living space were formulated years before the rise of the National Socialist Party.
Chancellor Otto von Bismarck, corresponding with Graf Alajos Karolya, an Austrian and
later Austro-Hungarian diplomat, mentioned in a letter dated December 4, 1862: "we
[Prussia must] for its political existence obtain the necessary air for life"'22 . On the other
hand, in the NSDAP program of February 24, 1920, referred to as the 25 Points (25
Punkte), point 3 indicated: "We demand land and arable land (colonies) to feed our
[German] people and settle our [German] surplus population."!23 . Adolf Hitler, Carl
Schmitt!2¢ (author of the Grossraumordnung doctrine) and senior party dignitaries
repeatedly referred to the concept of living space, enriching the geographical term with
racial and economic themes. The concept was popularized by official entities such as the
Reich Outpost for Spatial Planning (Reichsstelle fiir Raumordnung, RfR) headed by Hanns
Kerr]125 - since 1935, Reichsarbeitsgemeinschaft  fiir ~ Raumforschung
(Reichsarbeitsgemeinschaft fir Raumforschung)!2¢ Konrad Meyer-Hetling (the
Reichsstelle also established it in 1935) or press organs (e.g., "Raumforschung und
Raumordnung," a magazine published from 1936 to the present with a break in 1944-
1948)127

The Fihrer believed that the achievement of Lebensraum had to be accomplished by
Germanizing the land while preventing racial mixing, which in fact determined the
success of the plot: "one can only carry out the Germanization of the land, but never of the

120 Ch. McClelland, Berlin, the Mother of All Research Universities (1860-1918), Lanham - Boulder - New
York, London 2017, pp. 222-223.

121 A, Wolff-Poweska, Political content of the concept of "Lebensraum" and "Grossraum," "PZ" 1 (1975), pp.
117-123.

122 "Wir miussen die fiir unsere politische Existenz notwendige Lebensluft erhalten" (O. von Bismarck, Die
gesammelten Werke, vol. 7, ed. H. von Petersdorff, Berlin 1924, p. 71. Quoted in A. Wolff-Poweska, Political
Content..., p. 118).

123 "Wir fordern Land und Boden (Kolonien) zur Erndhrung unseres [deutsches] Volkes und Ansiedlung
unseres [deutsches] Bevolkerungsiiberschusses" (G. Feder, Das Programm der NSDAP und seine
weltanschaulichen Grundgedanken, Miinchen 1935, p. 12).

124 This outstanding legal theorist built an original conception of the state and law using a broad political,
philosophical and theological context. The universal ideas of Carl Schmitt are also today an inexhaustible
source of numerous scientific analyses and polemics. The answer to the keyword "Carl Schmitt" includes,
according to the data contained in the largest international online library catalog, more than 15 thousand
works in various languages (a sizable part of the results are references to publications of the German jurist
and their studies). Carl Schmitt [in:] OCLC WorldCat®, https://www.worldcat.
org/search?qt=worldcat_org_all&q=carl+schmitt, accessed 29 II 2020.

125 From the "indispensable war program" prepared by Reichsstelle collaborators, there were two main
methods of increasing the possibilities of Germanization of the occupied eastern lands: basing the economic
life of Poles on agriculture and strengthening the German middle class by involving Germans in crafts,
industry and trade (Das kriegswichtige Forschungsprogramm, "Raumforschung und Raumordnung" 10
(1939), s. 502).

126 The group's traditions are continued by researchers affiliated with the Akademie fiir Raumforschung und
Landesplanung - Leibniz-Forum fir Raumwissenschaften, which has existed in Hannover since 1946.

127 A. Wolff-Poweska, Political content..., pp. 118, 124, 134-136.
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people."28 | The commander's assumptions were radically at odds with the legal-natural
perspective: "a monarch wages war against another monarch, not against a defenseless
people"129

The materialization of Enlightenment ideals in the era of the French Revolution left a
strong imprint on the law of nations. The democrats of the time had to materialize the
legitimizing idea of a sovereign people - the people!30 . The empowerment of the "imagined
community"13! was accomplished through a multifaceted homogenization of the
community, involving the production of common: histories'32 , myths, enemies, etc. Hans
Kohn, pointing to the abstract dimension of nationalism, rightly stated: "[nationalism] is
qualitatively related to love of humanity or the whole earth"!33 . In the ideological sphere,
preceding the actual one, the process of nation-building was seen by Zeev Sternhell using
the example of the change that occurred in the late 19th and early 20th centuries in
Georges Sorel's theory: the incapable proletariat had to be supplanted by a projecting
nation!3* . The formation of a national consciousness had major consequences!s?

Henceforth, the war aim of the nation was to destroy the representatives of the enemy
nation, not just its authorities, and this meant total war. Hence the impossibility of
combining the antagonistic elements of the theory of natural law and the racist concepts
of international law, which German lawyers tried to do!3¢ . The doctrine of German
international law of the Nazi period condemned internationalism and pacifism, the

128 "Germanisierung nur am Boden vorgenommen werden kann und niemals an Menschen" (A. Hitler, Mein
Kampf. Zwei Biande in einem Band, Miinchen 1943, p. 428; cf. R. Lemkin, Governance..., p. 112).

129 "Un souverain fait la guerre a un autre souverain, et non point au peuple désarmé" (E. de Vattel, Le droit...,
p. 177, Liv. III, § 200. quoted in E. de Vattel, Le droit..., p. 312, Rev. III, § 200).

130 Ernest Gellner vividly illustrated the model of the formation of a nation using the example of the Empire
of Megalomania, inhabited by, among others, the peasant community of Ruritans (E. Gellner, The bumpy road
of nationalism [in:] idem, Nations and Nationalism, transl. T. Holowka, Warsaw 1991, pp. 75-80).

131 See B. Anderson, Imagined Communities. Reflections on the Origin and Spread of Nationalism, London
1983. cf. idem, Imagined Communities. Reflections on the Origin and Spread of Nationalism, transl. S.
Amsterdamski, Cracow-Warsaw 1997.

132 By publishing the history of the German people in 1824, Leopold von Ranke initiated the trend of compiling
national histories. His work was continued by Heinrich von Treitschke, who published a supplement to his
predecessor's work in 1879-1894, presenting the events of the 19th century. Jules Michelet, in turn, wrote
down the history of the French people in as many as six volumes, which reached readers between 1855 and
1867. This author also used his talents in compiling an apologia of the French Revolution (see L. von Ranke,
Geschichten der romanischen und germanischen Volker von 1494 bis 1514, Leipzig-Berlin 1824; H. von
Treitschke, Deutsche Geschichte im neunzehnten Jahrhundert, vols. 1-5, Leipzig 1879-1894; J. Michelet,
Histoire de France, vols. 1-6, Paris 1833-1844). For more on the white legend of the bloody French Revolution,
see idem, Histoire de la Révolution Frangaise, vols. 1-7, Paris 1847-1853.

133 "It [nationalism] is qualitatively akin to the love of humanity or of the whole earth" (H. Kohn, The Idea of
Nationalism. A Study in its Origins and Background, New Brunswick, London 2008, p. 9).

134 Zeev Sternhell wrongly limited his consideration of the relationship between fascism and the national idea
to the second half of the nineteenth century, for their genesis should be sought in the changes of the late
eighteenth century (Z. Sternhell, Fascism [in] Comparative Fascist Studies. New Perspectives, ed. C. Iordachi,
London - New York 2010, p. 56. cf. idem, M. Ashéri, M. Sznajder, Naissance de 1'Idéologie Fasciste, Paris 1989).
135 The element of nationalist ideology then ceased to be a postulate for the reconstruction of reality, as Marta
Baranowska aptly mentioned. The division into nations became such an irrefutable reality that not only did
scientists stop treating the concept as optional, but even the staunchest opponents of nationalism accepted its
presence (vide: Communists and internationalism). Jerzy Marczewski in 1986 cut off the scholarly discussion
with the statement: "no one doubts that there are nations" (M. Baranowska, U zZrédla narodalizmu. The idea
of the nation in the philosophy of John Jacques Rousseau, "SnAiT" 2 (2013), pp. 7-9; J. Marczewski, The
question of the development of the German national question and the basic concepts of the nation in the 19th
and 20th centuries, "PZ" 5-6 (1986), p. 135).

136 Michael Stolleis pointed to the humanitarian and religious nature of natural law as the reason for their
failure (M. Stolleis, Geschichte..., pp. 387-388, note 187).
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influence of world Jewry, emphasized the peaceful role of Germany, while on the other
hand disapproved of the legal-natural foundations of the international order, strenuously
sought ways to apply the rebus sic stantibus clause to the Treaty of Versailles, and finally
raised questions about the legal necessity of the Third Reich to fulfill the obligations
assumed by the authorities of the Weimar Republic!37 .

Antoni Peretiatkowicz pointed out that the National Socialist doctrine of law did not
contain an unequivocal position regarding the primacy of international law; both Adolf
Hitler in his parliamentary speech of May 1933 and Carl Schmitt limited themselves to
recognizing it, while the latter argued for the illegality of the Treaty of Versailles!3s
("engagement in the struggle against Weimar - Geneva - Versailles", or im Kampf gegen
Weimar - Genf - Versailles'3 ). The introduction of the norms of international law into the
domestic order by no means meant, according to Carl Schmitt, a depletion of state
sovereignty, although it relativized the meaning of the constitution understood as a basic
law (this was also the term used for the provisions of the so-called minority treaties
concluded with the Central European states in 1919140 ), He also rejected the claim of
Alfred Verdross!4! , that the principle of pacta sunt servanda is the fundamental norm on
which the community of international law is based. He stated, citing the views of Hermann
Heller!42 | that this rule is neither a legal norm nor a necessary basis for the validity of
any contract, but rather a tautology, an apparent premise for the legitimacy of contracts
and an essential element of the culture of law in its historical development. In a
commentary on Adolf Hitler's speech in the Reichstag on July 13, 1934. (two weeks after
the Night of the Long Knives), Carl Schmitt stated explicitly that all law (alles Recht), and
therefore international law, derives from the right to life of the nation (aus dem
Lebensrecht des Volkes), and that the Fuhrer is the source of law143 in the creative and
cognitive sense, the supreme judge of the nation (des Deutschen Volkes oberster
Gerichtsherr), and the teacher of German history (Lehrer der deutschen Geschichte)!44 .
The attitude of the lawyer, known before 1933 for his critical attitude toward the National

137 Ibid, pp. 380-392.

138 A, Peretiatkovich, The Problem..., p. 6, note 12.

139 An analysis of Carl Schmitt's thought has been made in Poland by, among others, Franciszek Ryszka (from
a legalist perspective), Edward Jedrzejewski, and more recently by Adam Wielomski (from a conservative
perspective) and Lukasz Swiecicki, but the list of researchers ein Faszinosum, as Franciszek Ryszka called
the German jurist, is definitely longer (F. Ryszka, Carl Schmitt in the science of law and politics in the 20th
century, Creator and work. Sketch to the portrait and selected threads of the theory, "SnFiZH" XIX (1996),
pp. 5-39; A. Wielomski, Interpretations of Carl Schmitt in the world and in Poland, "SnFiZH" XXXIII (2011),
pp. 415-431; L. Swiecicki, Carl Schmitt in Polish legal interpretations (1928-2008), "SnAiT" 4 (2014), s. 101-
131).

140 The treaty with the Republic of Poland, like the Treaty of Versailles with Germany, was signed on June 28,
1919. Analogous agreements were concluded with Czechoslovakia, Romania, the Kingdom of Serbs, Croats
and Slovenes and Greece (Treaty between the Principal Allied and Associated Powers and Poland, signed at
Versailles on 28 VI 1919. - Journal of Laws of 1920, No. 110, item 728).

141 See A. Verdross, Die Verfassung der Violkerrechtsgemeinschaft, Wien 1926.

142 H. Heller, Die Souveranitit, Berlin 1927, p. 132.

143 Already at the end of the Weimar period, in an academic dispute with Hans Kelsen, Carl Schmitt recognized
the Reich President (Reichsprisident) as the guardian (der Huter) of the constitution, and in the
aforementioned essay he concretized his earlier proposal by identifying the Fuhrer as the defender of the law
(F. Rigaux, Kelsen..., pp. 386-387; C. Schmitt, Der Hiiter der Verfassung, "Archiv des Offentlichen Recht" 16
(1929), p. 161; idem, Der Huter der Verfassung, Tubingen 1931).

144 C, Schmitt, Fuhrer schiitzt das Recht. Zur Reichstagsrede Adolf Hitlers vom 13. Juli 1934, "DJ-Z" 15 (1934),
reels 945-950. Cf. idem, The Fuhrer is the Defender of the Law. Commentary on Adolf Hitler's speech in the
Reichstag on July 13, 1934, transl. P. Graczyk, "Kronos" 2 (2010), pp. 63-67.
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Socialist Party and its leader!#5 , was described by Adam Wielomski as a manifestation of
collaborationism. Erroneous political forecasts (per analogiam to Italian fascism), the vain
hopes for the domination of the conservative faction and the Prussianization of the party
in the spirit of Hegelianism, and, after the liquidation of the leftist SA vanguard and the
three leading conservatives (Kurt von Schleicher, Edgar Julius Jung and Erich
Klausener), a clear concern for their own fate - all this led the jurist to this unsupportable
praise of Hitlerism!*6 . The monism of power in the commander-in-chief state was,
according to Carl Schmitt, to be the moment of supremacy over the liberal rule of law147 .
Given these premises, he considered the existence of a community of international law
questionable. The order of international law, in his opinion, consisted of a number of rules
forming an open system of norms. In turn, these norms could be incorporated into the
system of domestic law, as Heinrich Triepel also wanted!*® , only by way of transposition
due to their non-state origin and the different process of formation4 .

Inferring similarly to Heinrich Triepel, Julian Makowski ruled out the occurrence of a
conflict between norms of international law and domestic law. In his view, norms from two
legal systems that have no parts in common?5° could not be in conflict with each other. He
supported his position with an advisory opinion of the Permanent Court of International
Justice regarding the exchange of Greek and Turkish populations!5! , which in 1925 held
that a state, in order to fulfill its international legal obligations, should transform
(nowadays we would say "transpose") norms into the internal legal order through
legislation, which by no means violates state sovereignty!®2 . However, if the promulgation
of the agreement, e.g. in a national promulgator, was in a language other than the
authentic one, the translation had no legal international significance!5? . The transposed
norms could be the basis for claims in proceedings before the common courts of a country.

145 For more on Carl Schmitt's scientific activity during the Weimar period, especially on his theory of
decisionism: E. Jedrzejewski, On the origins of Carl Schmitt's decisionism, "SnFiZH" VIII (1982), pp. 125-151.
146 Carl Schmitt, after the night of the long knives, "could at least have remained silent," yet he actively
supported the party's legitimization process. As a result, it was not he who "broke with the NSDAP, it was the
party that thanked him for his cooperation," and quite quickly, in December 1936 (A. Wielomski, Carl Schmitt
vis-a-vis National Socialism (1.05.1933 - 15.12.1936) [in:] German Political Thought vis-a-vis National
Socialism, ed. L. Swiecicki et al, Warsaw 2016, pp. 191-193, 223-227, 230-232).

147 C, Schmitt, Fithrer..., reels 945-950.

148 See H. Triepel, Volkerrecht ...

149 C, Schmitt, Science of the Constitution, transl. M. Kurkowska, Warsaw 2013, pp. 130-132, 139-140, 559-
561, 587-588.

150 While the totality of norms in force in a country can be called a system of law in modern times, it is difficult
to categorize the concept of international law in this way, which is rather understood as a branch of law. The
term "system of law" was used in a historical context (R. Tokarczyk, Legal Comparatism, Cracow 2005, pp. 69-
73).

151 Exchange of Greek and Turkish Populations. Advisory Opinion of Feb. 21, 1925, "PCIJ Publ. (Series B)" 10
(1925), s. 1-26.

152 The opinion states: "a principle which is self-evident, according to which a State which has contracted valid
international obligations is bound to make in its legislation such modifications as may be necessary to ensure
the fulfillment of the obligations undertaken", and furthermore: "the contracting Parties are obliged to bring
their legislation into harmony with the agreement adopted" ("the contracting Parties are obliged to bring their
legislation into harmony with the Convention"). Regarding the inviolability of sovereignty, in connection with
the transposition of norms of international law into domestic order, the following reference was made: "it is
therefore impossible to admit that an agreement which imposes obligations of this kind ["absolutely equal and
reciprocal"], construed according to its natural meaning, infringes the sovereign rights of the High Contracting
Parties" ("it is therefore impossible to admit that a convention which creates obligations of this kind
["absolutely equal and reciprocal"], construed according to its natural meaning, infringes the sovereign rights
of the High Contracting Parties"). Ibid, pp. 20-21.

153 1,, Ehrlich, Interpretation of Treaties, Warsaw 1957, p. 147.
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Julian Makowski consistently argued that international courts did not have the right to
overrule a national court judgment or internal norm. This argument was supported by the
jurisprudence of the arbitration courts of the time. As a result, the paremia iura novit
curia did not apply to international law in domestic courts. The reverse situation was not
mentioned by the Polish author!? .

On the other hand, in the legal culture of the Anglo-Saxons there was the principle
"international law is a part of the law of the land" ("international law is a part of domestic
law"), possibly with the ending "a part of the common law" ("a part of the law of
precedent"). According to Julian Makowski, the indicated imperative was characterized by
ephemerality due to the lack of a unified position in case law and doctrine!®> . This rule
was also applied before the outbreak of World War II in the area of state law culture,
although this was done explicitly and through appropriate regulations in the legal system.
A prominent example of this is the legal norm stemming from the Reich Basic Law
(Weimar Republic) of August 11, 1919, also in effect in the Third Reich. Article 4 indicates
that the norms of the law of nations are part of the German legal order: "The universally
recognized principles of the law of nations are a valid component of German state law."156
. The quoted provision referred to universally recognized norms of law. In the discussion
of the Basic Law in the constitution, it was unanimously emphasized that the provision
was considered universal as a result of its acceptance by the Reich and the major powers!57
. Some representatives of German doctrine tried to impose a different sense of the term
die Regeln, limiting its material scope to the principles of the law rather than its norms158
. This interpretation was considered by Julian Makowski to be obviously wrong. The norm
enshrined in the German constitution inspired the Austrians, who included it in Article 9
of the Federal Constitutional Law of the Republic of Austria of October 1, 1920159 |
although they phrased it somewhat more laconically than the Germans: "the universally
recognized norms of the law of nations are regarded as constituent parts of federal law."160

154 J, Makowski, International Law..., part 1, pp. 28-29.

155 Similarly, Michael Krol argued, pointing to cases of abandonment of the application of the principles of
international law by the English legislature as well (M. Krol, Law..., p. 15).

156 "Die allgemein anerkannten Regeln des Volkerrechts gelten als bindende Bestandteile des deutschen
Reichsrechts" (quoted in German Reich Constitution..., p. 362).

157 The term "Major Allied and Associated Powers" originated from the Treaty of Versailles and included five
countries: the United States, Great Britain, France, Italy and Japan.

158 Carl Schmitt, Gerhard Anschiitz and Friedrich Giese believed that the provision transposed the principles
of international law into the Reich's legal order on the basis of an equivalent domestic law. On the other hand,
Alfred Verdross, Hugo Preul3, Josef Schmitt and Gustav Walz interpreted the issue more broadly, indicating
that the Reich was bound by the norms (C. Schmitt, Science..., pp. 136-137. Cf. A. Verdross, Die Einheit..., pp.
111, 116; J. Schmitt, Konkordate, Volkerrecht und Art. 4 der neuen deutschen Reichsverfassung, "Zeitschrift
fir badische Verwaltung und Verwaltungsrechtspflege" 1921, p. 201; G. Walz, Die Abidnderung
volkerrechtsgemallen Landrechtes, "Volkerrechtsfragen" 21 (1927), p. 150; F. Giese, Die Verfassung des
Deutschen Reiches vom 11. August 1919, Berlin 1919, pp. 57-58).

159 Gesetz vom 1. Oktober 1920, womit die Republik Osterreich als Bundesstaat eingerichtet wird (Bundes-
Verfassungsgesetz) (BGBLO 1920, 1, 1).

160 "Die allgemein anerkannten Regeln des Vilkerrechtes gelten als Bestandteile des Bundesrechtes" (quoted
in Constitution of Austria, transl. J. Ostrowski [in:] Nowe konstytucje..., p. 445; see J. Makowski, International
Law..., part 1, pp. 29-30).
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Unique for the consideration of the National Socialist doctrine of the law of nations is a
1935 article by Simon Rundstein!6! , who even before the German regime's most dangerous
face was revealed, analyzed the impact of the assumptions of Nazi ideology on the theory
and practice of international law. At the outset, he noted that his contemporary
international law is characterized by an incompletely developed dogma, as well as the
uncertainty and variability of the positive law norms that regulate it. The realization of
Realpolitik in the international arena led to a reinterpretation of concepts and legal order
in the spirit of state or national interest. Although Rundstein recognized the legal limits
of even war of aggression, he believed that the effectiveness of international law was still
determined by coercion from states!62 .

Simon Rundstein summed up the Imperial era as a time of disregard for the law of nations,
and the Weimar period as its heyday. In turn, he classified National Socialism as a faith
(its support of the Polish author treated as an act of confession) legitimizing the legal views
and interpretations of the political system of the researcher sympathetic to Nazism (as in
the Soviet Union, but differently than in fascist Italy)163 . It should be remembered that
the Third Reich was a programmatically total state (der totale Staat), in which the party-
state organs derived their power from the people, with Adolf Hitler at their head. His
chieftainship grew out of and was based on the national foundation, a travesty of the
ancient principle of Marcus Furius Camillus: "the most enduring power is that with which
the subjects are satisfied."¢4 , The exile of a leader to the nation must have been, as Otto
Koellreutter stated in 1933, an act of grace (der Akt der Gnade), even a manifestation of a
religious naturel65 .

Referring to the transformation of international law and its doctrine after 1933, Simon
Rundstein began by introducing the theory of Carl Schmitt, whom he considered the
protagonist of the legal doctrine of National Socialism. First, he pointed out the resulting
absolute politicization of the science of international law, from which the Germans derived
the right to reject the terror of the victors and to revindicate the assumptions of the
Versailles order (as the "convert" Viktor Bruns unequivocally pointed out in 1934)166 | The
basis for the transformation was a reinterpreted notion of justice, according to German
interests decorated with mysticism. Hence, the German view of the legality of acts of
international law became dichotomous - they were considered either law or lawlessness.
This was the quintessence of Baruch Spinoza's principle: "as much law as force"167 .

161 Leonard Gérnicki similarly noted, adding: "we do not find other [besides Szymon Rundstein's "original and
brilliant" article] reasonably comprehensive studies of this field [of German international law after 1933]." In
addition to the passages contained in the monographic publication, Leonard Goérnicki detailed Szymon
Rundstein's views on international law during the period of National Socialism in a separate article (L.
Gérnicki, Prawo Trzeciej Rzeszy w nauki i publicystyce prawniczej Polski miedzywojennej, Bielsko-Biata 1993,
p- 209. Cf. idem, Narodowosocjalistyczny prawo w pogladach Szymona Rundsteina, "SnFiZH" XXXIII (2011),
pp. 47-77).

162 S, Rundstein, National Socialist doctrine of the law of nations, "PN" 6 (1935), s. 700-701.

163 Ibid, pp. 702-703.

164 "Certe 1d firmissimum longe imperium est quo obedientes gaudent" (T. Livius, Ab urbe condita, vol. 2: Libri
VI-X, Oxonium 1961, book VIII, ch. XIII (quoted in E. de Vattel, Law..., p. 214).

165 O, Koellreutter, Grundriss der allgemeinen Staatslehre, Ttibingen 1933, pp. 66-67.

166 V. Bruns, Volkerrecht und Politik, Berlin 1934, p. 19.

167 "Tantum iuris, quantum potentiae" (S. Rundstein, National Socialist Doctrine..., pp. 703-706).
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Secondly, Simon Rundstein considered the fact that in practice the new German regime
declaratively and instrumentally accepted the order of international law to be an
exceptional phenomenon, given the previous Prussian policy of negating it. At the same
time, he was aware of the goals of such a procedure: gaining additional time to legitimize
power and consolidate it (including militarily, which the author did not emphasize), and
creating a pseudo-scientific theory. Ultimately, international law was to be based, as Ernst
Wolgast and Helmut Nicolai, among others, wanted, on the foundation of race: blood, soil
and spirit!®® . From here it is not far from the conclusion that the community of nations
grown on such a foundation has a thoroughly German character and a right to wage war
unfettered by the conventions of positivism.

Concluding the argument, Simon Rundstein recounted mainly Ernst Wolgast's views
justifying the legal character of international law. It was supposed to derive from the unity
of the community (Gemeinschaft) and the "commonality" (Gesellschaft) of nations, i.e. the
result of coexistence and free contracting. These concepts formed a whole, referred to by
the German author with the neologism Vélkerrechtssamfund (law community of nations),
coined in part from Norwegian. This concept was a carbon copy of Ferdinand Ténnies'
sociological theory!69

In general, Simon Rundstein regarded the theory of international law of the National
Socialist period as new clothes for the well-known concepts of Pan-Germanism or
Mitteleuropa. The appearance of pacifism did not blind him to German imperialist
priorities: "The most elaborate edifice of legal constructions, the mysticism full of mystery
and belief in the fatalism of history, the deft handling of the concept of justice [...] will not
remove the doubt, [a]s this whole new order is not a repetition (in a different tone) of the
old all-German program."170 , The multifaceted, efficient implementation of these demands
first required the coordination of legal doctrine, and, as!7! militarized, the marginalization
of the League of Nations as a seasonal structure, including through the conclusion of
bilateral agreements (the Polish-German Declaration of January 26, 1934, in particular,
was panegyrized)!’2 . A reconstruction of the international status quo was to follow. The
doctrine of international law reconciling racial chauvinism with the idea of justice was
emphatically described by a Polish jurist as an "agreement of incompatible canons"!73 .

The scale of possible violations of international law by Germany before the outbreak of the
World War II prompted Polish authors to undertake relevant legal reflections, which were
analyzed by Leonard Gornicki!™ . On the effectiveness of sanctions occurring in
international law when considering the recognition of accomplished facts was voiced in

168 Jbid, pp. 706-708.

169 Thid, pp. 708-710.

170 Jbid, p. 713.

171 J, Krasuski, Germany's expansion against the background of the breakdown of the Versailles system, "PZ"
3 (1969), pp. 1-17; G. Castellan, Germany's secret remilitarization in the interwar period, "DN" 1-2 (1971), pp.
67-80.

172 Declaration between Poland and Germany on non-violence, signed in Berlin on 26 I 1934 (OJ 1934, no. 16,
item 124); Bekanntmachung tiber die deutsch-polnische Erkldrung vom 26. Januar 1924. Vom 16. Marz 1934
(RGBI. 1T 1934, 15, 117).

173 "Concordantia discordantium canonum" (S. Rundstein, National Socialist Doctrine..., p. 714). In 2014.
Swiecicki offered an analysis of this article by Rundstein (L. Swiecicki, Carl..., pp. 107-108).

174 1,, Gérnicki, Law..., pp. 210-219. cf. idem, The Concept of the Law of the Third Reich in the Views of Polish
Lawyers (1933-1939), "SnFiZH" XVI (1993), pp. 83-122.
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1939. Henryk Dembinski, who stated that legal international restrictions facilitate the
unlawful actions of aggressive states!” . The Anschluss was considered legal by Henryk
Raczkowskil”™ | while the conquest of Bohemia and Moravia was described from an
international legal perspective by Kazimierz Kumaniecki'”” and Juliusz Sas-Wistockil?® .
The conclusion of the Concordat with the Holy See by Germany on July 20, 1933, became
a cause for consideration of the instrumentalization of international law. An assessment
of the act and its significance was formulated by, among others, Henryk Kalmowicz!7 ,
Leon Halban!8 and Adam Vetulani!®! . The assumptions of German international law in
reference to the conquest of Czechoslovakia and Poland, although only in light of the
demands of spatial policy and limited mainly to the theories of Carl Schmitt, were
analyzed in 1977 by Karol Jonca!s? . Fifteen years later, this author offered a more
complete analysis of the German doctrine of public international law and its relationship
to the law of nature in evolutionary terms183

To sum up - understanding the motivations of the violations committed by Germany
during World War II against Poles, and especially the motives of the planners and
organizers of the crimes, makes it possible to carefully justify the legal international
qualification of their actions. The evolution of the doctrine's and legislator's approach to
international law and its interpretation during the period of the National Socialists' rule
in Germany, i.e. from 1933 to 1945184 | reflects not only the stages of preparation for the
implementation of the theoretical interwar geopolitical concepts, but also the possible
ways of justifying them through the ideologized theory of international law.

While the order of international law was not discarded under National Socialist
domination, a new content was given to the norms derived from it through a scientific and
political interpretation based on the tenets of the doctrine of Volkism. The interests of the
German people justified the instrumental use of international legal obligations until
Germany gained the internal strength and military superiority to realize its vision. The
obstacles to the realization of Germany's racial and territorial goals were primarily,
regardless of their nationality, Poles and Jews.

175 H. Dembinski, Refusal to recognize accomplished facts in the recent development of the law of nations
(Manchukuo - Abyssinia - Austria - Czechoslovakia), Lublin 1939, pp. 119-123.

176 H. Raczkowski, "Anschluss" and international guarantees of Austrian independence, "Law" 5-6 (1938), pp.
117-118.

177 K. Kumaniecki, From republic to protectorate (Prague-Bratislava-Uzhhorod), "CPiE" (1939), pp. 131-144.
178 J, Sas-Wislocki, Czech-Moravian protectorate and Slovakian sphere of influence of the German Reich,
"WMP" 4 (1939), pp. 3-11.

179 Concordat with the German Reich (concluded 20.VII.1933), ed. H. Kalmowicz et al., Vilnius 1934.

180 T,, Halban, Religion in the Third Reich, Lvov 1936, pp. 313 et seq.

181 A Vetulani, Concordat of the Holy See with the German Reich, "PN" 1-2 (1934), pp. 3-18.

182 K, Jonca, Concepts of National Socialist Law in the Third Reich, "SnFiZH" III (1977), pp. 96-102. cf. idem,
National Socialist Law in the Third Reich, "SFHC" V (1980), pp. 52-59. See A. Kanarek, Concepts and
Institutions of National Socialist Law according to Karl Joncy, "SnFiZH" XXXII (2010), pp. 115-146.

183 K. Jonca, Evolution of the doctrines of the law of nature and the law of nations in the Weimar Republic and
the Third Reich (1919- 1941), "PZ" 4 (1992), pp. 3-22.

184 See the study devoted, among other things, to the views of representatives of the Polish doctrine of
international law on public international law in the Third Reich: A. Kanarek-Réwnicka, Polskie interpretacje
ustroju 1 prawa Trzeciej Rzeszy (1933-1989), Torun 2017, pp. 77-93, 264-267.
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CHAPTER II

Sources of international law and Germany's obligations to Poland in 1939

From the perspective of a contemporary theorist of public international law, a specialist
in international criminal law or international humanitarian law, it may seem that many
of the issues analyzed in this chapter are presented in too much detail. However, it should
be borne in mind that the issues raised here in the theory of international law, although
later clarified, generated heated debates and led to numerous interpretations before the
outbreak of World War II. For example, although the state of war doctrine was challenged
as a result of the development of international humanitarian law, before 1939 the
decoupling of the application of the law of war from the occurrence of a state of war was
not clear.

The presentation of the subject of the sources of international law and selected problems
of treaty law is also related to the need to describe Germany's obligations to Poland, as
well as the dynamic development of treaty law observed in the interwar period. The
validity of the inclusion of basic historical-legal reflections is evidenced by the arguments
of the German doctrine, which advocated, among other things, limiting the scope of legal
norms in relations with Poland after the beginning of hostilities, and thus unjustifiably
narrowing Germany's responsibility for the crimes committed.

The concept and catalog of sources of international law

When analyzing the legal obligations between the reborn Republic and the Third Reich,
general remarks should be made about the sources of international law! . Before the
outbreak of World War II, Julian Makowski pointed out that there was a distinction
between creative (Erzeugungsquellen) and cognitive (Erkenntnissquellen) sources of law.
The latter were considered sources of law that "stated its existence, objectified it,
discovered it, as it were."2 . Not only custom and law-making contract were considered
sources of law, but also a pranorm, which could be the will of a group or individual? .

In a similar vein was Ludwik Ehrlich, who considered "treaties and other sets of norms
issued under treaty authority" and "documents that make it possible to ascertain the
existence of a common law norm" as sources of international law. Based on the
aforementioned sources, the norms of international law, defined by this author as state

1 They are presented on the basis of an article of mine (see M. Mazurkiewicz, Some remarks on Polish concepts
of sources of international law in the interwar period, "SIT" XIX (2016), pp. 159-176).

2 J. Makowski, International Law..., part 1, p. 8.

3 Julian Makowski, following Maks Wenzel, believed that in order for a norm to have the attribute of being
legal, it was enough to give it a general character and address it to a legal subject. According to him, the
existence of power (tripartite, i.e., legislative, executive and judicial) was not a sine qua non condition for a
norm to be considered legal, which he expressed as follows: "law can arise and operate without a legislature,
without a court and without a gendarme" (ibid., pp. 8-10).



norms and common law norms, could be reconstructed. The former included treaty norms
and those based on them, while the latter were binding by custom, precedents and science*
. Zygmunt Cybichowski defined the sources of international law similarly. He included
custom and acts of international law® . There was basically no dispute among leading
Polish international law specialists active before 1939 regarding the identification of the
basic formal sources of international law.

Indigenous jurists believed that acts of positive law could be useful in determining the
sources of international law. Accordingly, they drew primarily on the unratified 1907
Hague Convention (XII) on the Establishment of an International Tribunal of Loot¢ and
the Statute of the Permanent Court of International Justice of December 16, 1920, which
was in force between the wars.”

Article 7 of the Hague Convention (XII) stipulated that a judgment in a case governed by
an international agreement shall be rendered on the basis of its content. The exception to
this rule was that the court had to refer to the rules of international law, and if these could
not be applied - it was ruled using the general principles of justice and equity, i.e. ex aequo
et bono. The vagueness of these concepts could lead, Ludwik Ehrlich believed, to
interpretive disputes? .

Unlike the Hague Convention (XII), the Statute of the Permanent Court of International
Justice was a binding act of international law, which meant that its provisions were
binding on the signatories, including the Reich and the Republic. Article 38 of the statute
provided:

"The Court applies:

1) international conventions, whether general or special, setting rules expressly
recognized by the States in dispute;

2) international custom, as evidence of a practice generally accepted as law;
3) general principles of law recognized by civilized nations;

4) subject to the provisions of Article 599 judicial resolutions and the doctrine of the
publicists most qualified [in the English version additionally: of the various nations,
meaning "from the various nations"], as an auxiliary means for determining legal
principles. This provision shall in no way affect the ability of the Court, insofar as the
parties agree, to rule [in the English text: to decide a case] ex aequo et bono."

The enumeration in Article 38 was similar to the catalogs of sources of international law
placed in other international agreements concluded and in force during the interwar
period. Ludwik Ehrlich pointed out that judicial bodies even took over the statutory

4 L. Ehrlich, Law of Nations, Lvov 1932, p. 79.

5 Z. Cybichowski, Public and Private International Law, Warsaw 1928, p. 14.

6 Convention Relative to the Establishment of an International Court of Prize, "AJILS" 2 (1908), pp. 174-202.
See H. Brown, The Proposed International Prize Court, "AJIL" 3 (1908), pp. 476-489; J. Scott, International
Court of Prize, "AJIL" 2 (1911), pp. 302-324.

7 L. Ehrlich, The Law of Nations..., p. 79.

8 Ibid, p. 80.

9 Article 59 read as follows: "The Court's decision is binding only on the parties, who are in dispute and with
respect to the accident on which the decision was made."
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catalog of sources of international law. Such a list appeared in the arbitration and
conciliation agreements concluded by the German Reich with Switzerland on December 3,
1921, and with Sweden on August 29, 1924. It was included in Article 5 of these
agreements and had the same wording: "The arbitral tribunal shall base its awards
primarily on: agreements of a general or specific nature in force between the parties and
the legal principles derived therefrom; secondly, on: customary international law as an
expression of general practice recognized as law; thirdly, on: general principles of law
recognized by civilized states. To the extent that in individual cases there are gaps in the
legal bases listed above, the arbitral tribunal shall rule in accordance with the general
legal principles that it believes should be the norm of international law. Tried doctrine
and case law should be taken into account. With the consent of both parties, the arbitral
tribunal may rule on principles of equity instead of relying on principles of law."10 .

The catalog implied that German-Swedish and German-Swiss arbitration courts should
rule on the basis of contractual obligations and, secondly, customary international law
(internationale Gewohnheitsrecht). According to Ludwik Ehrlich, this was not the same as
custom, but was an expression of a general recognized practice as law. It was further
recommended to refer to the principles of law of civilized countries, doctrine and the
results of the application of law by the courts (Rechtsprechung). They allowed to establish
not the norms in force, but those that will be in force in the future. In the absence of a
legal basis, the court was to invoke "the legal principles which in its opinion should be the
norm of international law," on the other hand, it was permitted to rule in equity (nach
billigen Ermessen)'!t .

Commenting on Article 38, Ludwik Ehrlich referred in turn to the sources of international
law listed therein. He stated that norms derived from international agreements should be
applied before norms deriving their force from custom or general principles of law. He
stressed the importance of explicit state recognition of the norm in question. In his view,
collections of treaties were intended to be helpful in determining contractual obligations,
starting with the pioneering collection of Georg Friedrich von Martens, initiated in 1791.1t
was reissued and supplemented until the interwar period, and also became the inspiration
for the creation of particularistic publications, such as "The Collection of Commercial
Treaties of the Republic of Poland". The Collection of Commercial Treaties of the Republic

10 "Das Schiedsgericht legt seinen Entscheidungen zugrunde erstens: die zwischen den Parteien geltenden
Ubereinkiinfte allgemeiner oder besonderer Art und die sich daraus ergebenden Rechtssétze; zweitens: das
internationale Gewohnheitsrecht als Ausdruck einer allgemeinen, als Recht anerkannten Ubung; drittens: die
allgemeinen von den Kulturstaaten anerkannten Rechtsgrundsétze. Soweit im einzelnen Falle die vorstehend
erwihnten Rechtsgrundlagen Liicken aufweisen, entscheidet das Schiedsgericht nach den
Rechtsgrundsitzen, die nach seiner Ansicht die Regel des internationalen Rechtes sein sollten. Es folgt dabei
bewédhrter Lehre und Rechtsprechung. Mit Zustimmung beider Parteien kann das Schiedsgericht seine
Entscheidung, anstatt sie auf Rechtsgrundsétze zu stitzen, nach billigem Ermessen treffen." The only
difference was in the notation of the numbering used. The enumeration in the agreement with Sweden used
numbers, while the earlier agreement with Switzerland used their verbal equivalents (Gesetz tiber den
deutsch-schweizerischen Schiedsgerichtsund Vergleichsvertrag. Vom 28. Februar 1922, RGBI. II 1922, 18,
217; Gesetz tiber den deutsch-schwedischer und deutsch-finnischen Schiedsgerichtsund Vergleichsvertrag.
Vom 29. August 1925, RGBL. II 1925, 43, 863. Cf. Deutsch-schweizerischer Schiedsgerichtsund
Vergleichsvertrag 3.12.1921 nebst deutscher Denkschrift, "Niemeyers Zeitschrift fur internationales Recht"
XXX (1922/1923), pp. 172; Deutsch-schwedischer Schiedsgerichtsund Vergleichsvertrag 29.8.1924,
"Niemeyers Zeitschrift fiir internationales Recht" XXXIII (1924/1925), p. 342).

11 1., Ehrlich, The Law of Nations..., p. 81.
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of Poland, published by the Higher School of Commerce in Warsaw since 1924.12
International agreements were also promulgated by the Secretariat of the League of
Nations and in such national promulgators as the Polish Dziennik Ustaw and the German
Reichsgesetzblatt (in its second part).

International agreements were the primary means of regulating relations between states
in the interwar period, which does not mean that all international activity was codified.
Therefore, it was no coincidence that Article 38 of the Statute of the Permanent Court of
International Justice indicated that cases should be decided not only using agreements,
but also international customs!3 , which were more difficult to establish. In addition, the
rules did not indicate how they were to be reconstructed. Ludwik Ehrlich suggested that
it was worth looking for their manifestations in "monuments of international practice,"
among which he listed official documents issued by international bodies (the General
Secretariat of the League of Nations, the Office of the Permanent Labor Organization, the
Universal Postal Union, etc.), official documents of organs of states, statements by
governments, state notes, internal legislation - all of these acts insofar as they relate to
international law!4 | opinions of lawyers of general repute who advised state authorities
on international relations?® , collections of causes célebres'® , and even facts reported by
the daily press.

In the Lotus ship ruling issued on September 7, 1927, the Permanent Court of
International Justice affirmed that the primary source of international law besides
contract is custom!? . Using the example of the initiation of criminal proceedings, it also
explained how it should be determined in certain circumstances: "Even if the rarity of the
judicial decisions to be found among the reported cases were sufficient to prove in point of
fact the circumstance alleged by the Agent for the French Government, it would merely
show that States had often, in practice, abstained from instituting criminal proceedings,
and not that they recognized themselves as being obliged to do so; for only if such
abstention were based on their being conscious of having a duty to abstain would it be
possible to speak of an international custom."!® .

Thus, it was stated that not only usus, or practice, is required to establish the validity of
custom, but it is also formed by a constitutive element - opinio iuris, i.e. the state's belief
in the law-compliant nature of the practice. It should be consistent, uniform and
uninterrupted, but it does not have to be long-lasting at all. The Hague tribunal's
jurisprudence shows that custom can be identified, among other things, as a result of tacit
recognition by the state, statements by state organs and the conduct of other states!® .

12 Ibid, pp. 81-82.

13 See K. Wolfke, Custom in Contemporary International Law, Wroclaw 1963.

14 Such collections of documents were widespread primarily in the United States (see J. Moore, F. Wharton,
Digest of International Law, Washington 1906).

15 This was especially true of the opinions of English and American attorneys general (so-called general
attorneys).

16 See K. von Martens, Causes célebres du droit des gens, Leipzig 1827; idem, Nouvelles causes célébres du
droit des gens, Leipzig-Paris 1843.

17 The Case of the S.S. Lotus. Judgment of 7th Sept. 1927, "PCIJ Publ. (Series A)" 10 (1927), s. 21.

18 [bidem, p. 28.

19 The aforementioned means of identifying custom were described by Karol Wolfke, citing international law
theory and the judgments, advisory opinions and dissenting opinions of the judges of the Permanent Court of
International Justice (K. Wolfke, Custom..., pp. 21-38, 59-87).

64



Thus, custom in force is the basis of a customary law norm, which can be codified in the
form of an international agreement.

The role of customary law of war was rightly expressed by the judges of the International
Military Tribunal in their verdict in the trial of major German war criminals on October
1, 1946: "[...] international law is not the product of an international legislature [...] The
law of war is to be found not only in treaties, but in the customs and practices of states
which gradually obtained universal recognition, and from the general principles of justice
applied by jurists and practised by military courts. This law is not static, but by continual
adaptation follows the needs of a changing world. Indeed, in many cases treaties do no
more than express and define for more accurate reference the principles of law already
existing."20 . A particularly valuable remark of the adjudicators, it should be emphasized,
concerns the function of an international agreement, positively expressing the applicable
non-treaty norms.

In addition to international agreements and custom, Article 38 of the court's statute lists
the following sources of international law: general principles of law fundamental to legal
thinking, case law, doctrine, and ex aequo et bono adjudication, although this method was
not practiced. On the basis of general principles of law, the court could construct norms,
which, as a result of their observance and application, the state parally and indirectly
recognized. The international legal norm thus deduced was created as a result of
precedent. General principles of law did not necessarily have to be applied in international
law in order to construct norms relevant to the case on their basis. They could just as well
have been principles of domestic law as those finding use in the settlement of an
international dispute. The desirability of an international court's recourse to domestic law
was determined by the will of the adjudicators?! . The judges of the Hague Tribunal
clarified this issue in their July 12, 1929 ruling on Brazilian loans: "Though bound to apply
municipal law when circumstances so require, the Court, which is a tribunal of
international law, and which, in this capacity, is deemed itself to know what this law is,
is not obliged also to know the municipal law of the various countries. All that can be said
in this respect is that the Court may possibly be obliged to obtain knowledge regarding
the municipal law which has to be applied."22 .

Antoni Peretiatkowicz noted that the mentioned provision does not indicate general
principles of international law, but general principles of law. He mentioned that during
the work in the Advisory Committee on the draft catalog included in Article 38 of the
tribunal, a proposal to include rules of international law was made by Belgian lawyer
Edouard Descamps, supported by Albert de La Pradelle, the French delegate. The initiator
motivated the demand by the fact that the adjudicator should be bound by "[...] the law of
objective justice, at any rate in so far as it has twofold confirmation of the concurrent
teachings of juris-consults of authority and of the public conscience of civilized nations."23

20 Trial..., vol. I, p. 221.

21 L. Ehrlich, Law of Nations..., pp. 82-83; cf. K. Grzybowski, International Tribunals and Domestic Law, Lvov
1937, pp. 6-18, 224-235.

22 Case Concerning the Payment in Gold of the Brazilian Federal Loans Issued in France. Judgment of 12th
July 1929, "PCIJ Publ. (Series A)" 20/21 (1929), s. 124.

23 Proces-Verbaux of the Proceedings of the Committee (June 16th - July 24th 1920) with Annexes, Hague
1920, p. 324.
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. This project was negated by the Anglo-Saxons: the British Lord Walter Phillimore and
the American Elihu Root, who proposed the formulation "general principles of law." The
former understood them as rules applied in foro domestico (in domestic jurisprudence),
pointing to bona fides (the principle of good faith) and res judicata (the principle of the
thing judged) as examples24 .

Anthony Deryng mentioned, citing the opinion of Ludwik Ehrlich, that general
presumptions have the character of auxiliary presumptions: "it follows that only in the
absence of an express agreement of the parties can this kind of presumption be applied"2>
. On the other hand, in his view, such a norm could be abolished by a treaty clause. In the
general principles of law Anthony Deryng saw the legal basis for the production of specific
provisions with the participation of interstate bodies (he called this phenomenon the
concretization of law)26 .

The next sources of international law, according to Article 38 of the Statute, were case law
and doctrine. Rulings based on a norm recognized as belonging to international law had
the character of a presumption, but one that was all the stronger the greater the solemnity
of the court (state or international) that issued the ruling. It could not conflict with other
norms of international law, and the court citing the ruling could not expand its meaning.
In 1927, in a dissenting opinion in the Lotus ship case, U.S. Judge John Bassett Moore
noted that national jurisprudence in international cases should be treated as "[...] judicial
expressions of the view taken in the particular country" but not binding on other states,
and should be used as a source of law only if ruled in accordance with international law?2?

During the interwar period, the Hague Tribunal formulated landmark rulings for the
development of international law. They were also the source of legal norms that the
tribunal referred to in its later rulings. They gave rise to a presumption of the existence
of an international legal norm binding on the state, which could be rebutted because the
judgment was first and foremost concrete and individual in nature, i.e. it referred to the
parties to the dispute and its factual side. The judgment on certain German interests in
Polish Upper Silesia reads thus: " The object of this article [59] is simply to prevent legal
principles accepted by the Court in a particular case from being binding upon other States
or in other disputes."28 .

Equally fundamental to the development of antiwar and war law turned out to be the
verdict of the Nuremberg International Military Tribunal on major German war criminals
of October 1, 1946.The principles formulated by it were adopted by the UN General
Assembly, as mentioned in detail in the introduction of the monograph. In the verdict, the
judges addressed such important issues as the state of Germany's contractual and
customary international legal obligations in 1939, the scope of the possible application in
the case in question of the legal paradigms lex retro non agit, nullum crimen sine lege and

24 A. Peretiatkowicz, General principles of law as a source of international law and cosmopolitan tendencies,
Poznan 1956, pp. 4-6.

25 A. Deryng, Main ..., p. 4.

26 Ibid, pp. 4-5.

27 Dissenting Opinion by Mr. Moore, "PCIJ Publ. (Series A)" 10 (1927), s. 74.

28 Case Concerning Certain German Interests in Polish Upper Silesia (the Merits). Judgment of 26th July
1927, "PCIJ Publ. (Series A)" 7 (1926), s. 19.
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nulla poena sine lege, and the possibility of enforcing sanctions imposed for acts and
omissions, however defined ex post facto lex. The statements of the judges of the Court
provide valuable guidance in the context of the considerations in Chapter Three.

Zygmunt Izdebski acknowledged that not only court judgments, but also advisory opinions
make it possible to establish norms of international law. As an argument, he pointed to
the unanimity of the doctrine on this issue?? and referred this thesis to the opinions issued
by the Permanent Court of International Justice. This court was not only to apply
international law, but also to legislate it, which was the intention of its creators. Similarly,
participants in the Second Hague Conference of 1907 saw the importance of the
Permanent Court of Arbitration's opinion-making activity. The opinions of the Permanent
Court of International Justice made it possible to fill interpretive gaps in its optional,
state-dependent jurisprudence. Concluding his consideration of the function of the
advisory opinions of the Hague tribunal, Zygmunt Izdebski referred approvingly to the
views of Hersch Lauterpacht, who regarded this body as an undervalued institution
developing international law3° .

On the other hand, Wladyslaw Mikuszewski stated that the advisory opinions of the
Permanent Court, a sui generis institution, do not reflect the scope of regulations
contained in the legislations and judicial practice of the members of the League of Nations.
However, he considered these opinions to be judicial rulings. In the words of Maurice
Bourquin, they allowed the tribunal to fulfill its mission, which was to promulgate law3! .
The body was not deprived of the ability to establish legal norms by issuing precedent
advisory opinions, but uniform restrictions were applied to advisory opinions and tribunal
judgments. Precedent in such a case created law, but not in a positive sense, but as a result
of the consolidation of judicial practice, which testified to the uniformity of jurisprudence.
Although opinions were generally not considered formally binding in the doctrine, they
were in fact given such force, as Dionisio Anzilotti believed in 1927. This dispute was
irrelevant in clarifying the role of advisory opinions as precedents: "The question of
whether opinions have or do not have binding force is indifferent in this case." - concluded
Wladyslaw Mikuszewski3? .

Article 38 of the court's statute includes the role of coryphaeuses of international law,
although in practice the direct importance of the doctrine is negligible. Indirectly, however,
through professional activity, such as adjudicating in recognized bodies such as the Hague
Tribunal or the International Military Tribunal at Nuremberg, or participating in the
preparation of international agreements or proposals for changes in the law, jurists, often
recognized academics, have influenced the development of international law. Their

29 Zygmunt Izdebski pointed to the following authors and their works: C. de Visscher, Les Avis Consultatifs
de la Cour Permanente de Justice Internationale, "Recueil des Cours" I (1929), p. 60; M. Hudson, Les Avis
Consultatifs de la Cour Permanente de Justice Internationale, "Recueil des Cours" III (1925), p. 344; J. Garner,
Le Développement et les Tendances Récentes du Droit International, "Recueil des Cours" I (1931), p. 669 et
seq.; W. Mikuszewski, Advisory Opinions of the Permanent Court of InternationaldJustice, Liviv 1933, p. 93.

30 H. Lauterpacht, The Legal Remedy in Case of Excess of Jurisdiction, "The British Yearbook of International
Law," 1928, p. 120; Z. Izdebski, The Opinional Function of the Permanent Court of International Justice,
Poznan 1936, pp. 85-87.

31 M. Bourquin, L'Adhésion des Etats-Unis a la Cour Permanente de Justice Internationale, "Revue Générale
de Droit International Public," 1930, p. 250.

32 W. Mikuszewski, Opinions..., pp. 6, 83, 89-93, 97-100.
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scholarly assertions are intended to supplement, first and foremost, the establishment of
legal norms. The importance of the views of legal authority was confirmed by the
widespread recognition of their long-standing practice and the lack of significant
controversy in the doctrine over the opinions they formulated. Against this background, a
discussion developed during the drafting of the Hague Tribunal Statute. At the time, U.S.
Judge James Kent stated that the presumption of the validity of a legal norm arising from
the opinions of learned jurists is even impossible to rebut: "[...] the presumption in favor
of that rule becomes so strong, that only a person who makes a mock of justice would
gainsay it."33 . In contrast, English judge Lord Walter Phillimore held that the UK could
accept a judgment based solely on the findings of the doctrine34 , a radical view.

The sources of international law included in the described catalog did not have to affect
the content of the ruling, as long as this was the will of the parties. Indeed, the ex aequo
et bono decision gave the judges the opportunity to choose sources of legal norms other
than those listed. Unlike Article 7 of the Hague Convention (XII), the tribunal's statute
did not specify a situation in which the court would not be able to decide a case due to the
absence of a legal norm (non liquet)?® . The German-Polish agreement regulating social
insurance?®® did the same. Its Article 47(2) states: "The Arbitration Court shall decide
disputed cases in accordance with the provisions of this agreement and, if necessary, in
addition thereto, in accordance with general principles of law and equity."

To summarize - the catalog of sources of international law contained in Article 38 of the
Statute of the Permanent Court of International Justice was widely approved in
international law jurisprudence and doctrine during the interwar period. Moreover, it was
often incorporated in whole or in part, whether literally or not, into international
agreements concluded by states (including Poland or Germany). An in-depth consideration
of the sources of international law is all the more helpful in determining Germany's
obligations to Poland in 1939, as it shows which types of sources should be included in the
analysis, which of them are assigned a crucial role, and how international legal norms
should be established on their basis.

The importance of the specification contained in Article 38 of the Statute was evidenced
by its post-war incorporation into the Statute of the International Court of Justice.
However, there was no consensus in the doctrine as to whether Article 38 of the post-war
Statute introduced a hierarchy of sources of law. Wladyslaw Czaplinski assumed that the
order of sources merely reflected the degree of complication in reconstructing international
legal norms on their basis and that they had equal force. At the same time, he concluded
that customary norms are less perfect than contractual ones37 .

33 Proces-Verbaux..., p. 323.

34 Ibid, p. 333.

35 L. Ehrlich, Law of Nations..., pp. 88-89.

36 Agreement between the Republic of Poland and the German Reich on social insurance, signed in Berlin on
11 June 1931 (Journal of Laws of 1933, no. 65, item 487); Bekanntmachung tiber den deutsch-polnischen
Vertrag tiber Sozialversicherung. Vom 31. August 1933 (RGBL. II 1933, 37, 645).

37 W. Czaplinski, Problematics of the sources of international law in the ICJ judgment on Nicaragua, "PiP" 11
(1988), s. 85-96.

68



Selected problems of treaty law in Polish-German relations

In addition to providing a definition of the sources of international law and a
characterization of their catalog in the interwar period and during World War II, it is
necessary to explain specific issues related to the functioning of codified law, i.e. treaty
law, in relations between Germany and Poland. The adoption, implementation and
application of norms were affected by many circumstances, such as the obligation to
register international agreements, the rules of interpretation of treaties, their possible
invalidity due to coercion in the conclusion of agreements, and finally the possible
expiration of a treaty due to a fundamental change in conditions. Also of significance was
the impact of war on the validity of treaties, which before the outbreak of World War II
raised numerous interpretive disputes. The presentation of these issues in the dissertation
was intended to justify the groundlessness of the actually raised and other identifiable
allegations of the German side allowing the possible abrogation of Germany's
responsibility for the crimes committed against the Poles.

Obligation to register international agreements

The obligation to register treaties with the League of Nations Secretariat stemmed from
Article 18 of the League of Nations Covenant: "Every treaty or international obligation
entered into in the future by a Member of the Union shall be immediately registered by
the Secretariat and promulgated as soon as possible. No such treaty or international
obligation shall take effect until it has been registered." As of September 1920. The
Secretariat promulgated them in the original and French and English translations
(published as "Recueil des traités et des engagements internationaux enregistrés par le
Secrétariat de la Société des Nations" and "League of Nations. Treaty Series. Publication
of Treaties and International Engagements Registered with the Secretariat of the League
of Nations")38 .

Failure by a League of Nations member state to comply with this obligation resulted in
the invalidity of the agreement concluded by it (even with a non-League state, although
the provisions on registration of agreements did not apply to it). The binding force of the
Secretariat in this case was limited to inter partes validity, which raised a number of basic
legal questions, such as to what extent and from when the agreement is valid (ex tunc or
ex nunc), and whether refusal to register would render the agreement invalid. The
prevailing view in German scholarship was that an international agreement takes effect
as a result of its registration with the Secretariat of the League of Nations. This procedure
was to confirm the agreement's compliance with the provisions of the Covenant3® . One of
the exponents of this view was Herbert Kraus, a German professor of international law,
who admitted, however, that Article 18 has limited application: "This provision is not an
exception for the reason... that it applies only to the international effectiveness of the

38 L. Ehrlich, Law of Nations..., pp. 81-82.
39 S. Rundstein, Registration of Treaties, "TP" 1 (1923), pp. 137, 146, 148, 150-151.
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agreements in question."*® . The necessity of obtaining international acceptance by
registering an agreement was also emphasized by Dionisio Anzilotti, Italian-born
president of the Permanent Court of International Justice from 1928 to 1930. Among
Polish scholars of international law, this view was shared by Julian Makowski, who stated:
"this is the only explanation that is correct and gives the possibility of reconciling the
obligation to register with the principle of sanctity of contracts"+! .

The weakness of Article 18 was pointed out by a legal committee appointed by the League
Council to analyze the essence of the legal norm constructed on its basis. Szymon
Rundstein, a Polish arbitrator at the Permanent Court of Arbitration in The Hague and a
negotiator of international treaties, in 1923 considered the committee's observation that
the provisions did not eliminate secret diplomacy among non-League states to be correct:
"the privileging of one group of states in favor of another [...] would cease only with the
incorporation of the United States, Germany and Russia into the union, thus dies incertus
an et quando."*? . Although Germany joined the League of Nations on September 8, 192643
, and the USSR on September 18, 1934, the practice of later years, including confidential
German-Soviet arrangements (the secret protocol to the Molotov-Ribbentrop Pact of
August 23, 1939)4¢ | painfully confirmed his prediction (Germany had already withdrawn
from the League of Nations in 1933). The commission's Executive Instruction to Article
18, drafted before the outbreak of World War 11, contains a valuable observation about the
sources of international law: "If titles from such [unregistered] treaties flow from them are
combined with titles from other sources (from declared treaties), or if at the same time
they derive from general principles of the common or customary law of nations - only
explicit titles may be invoked."#5 . Thus, a distinction was made between treaties
registered in accordance with the procedure under Article 18 of the Covenant of the League
of Nations and unregistered agreements.

To sum up - the fulfillment of the obligation to register treaties under Article 18 of the
League of Nations Pact in theory made it possible to eliminate secret diplomacy, which in
principle should increase the security of countries that could become objects of future
imperialist aspirations of aggressive states such as Germany and the USSR. However, the
practice of secretly concluding treaties by these states, Germany's withdrawal from the
League of Nations on October 21, 1933 and the fact that the United States was not a

40 "Diese Bestimmung ist deshalb keine Ausnahme... weil sie sich lediglich auf die internationale Wirksamkeit
der betreffenden Vetréige bezieht" (quoted in ibidem, p. 147. See H. Kraus, Vom Wesen des Voélkerbundes,
Berlin 1920, p. 33).

41 J, Makowski, International Law..., part 1, p. 337.

42 S, Rundstein, Registration..., p. 155.

43 S. Sierpowski, Germany's entry into the League of Nations and Polish-German relations, "PZ" 5-6 (1989),
pp. 75-89.

44 Text of the secret additional protocol to the Non-Aggression Pact between the German Reich and the USSR,
concluded in Moscow on the night of August 23-24, 1939 [in:] J. Lojek, Agresja 17 wrze$nia 1939. Study of
political aspects, Warsaw 1990, pp. 183-184. See Z. Mazur, German-Soviet agreements of August and
September 1939, "PZ" 4 (1989), pp. 125-151.

45 J. Lojek, Text..., p. 159.

46 The German government's note on withdrawal signed by Konstantin von Neurath, Reich Foreign Minister,
was dated Oct. 19, 1933. Joseph Avenol, Secretary General, acknowledged its receipt three days later - Oct.
21. The referendum on withdrawal from the League of Nations and the Conference on Disarmament was held
on the occasion of the Reichstag elections on November 12, 1933, and 96.3 percent of those eligible participated,
with 95 percent of valid votes cast in favor of withdrawal from the organization (Notification by the German
Government of its Intention to Withdraw from the League of Nations, "LNOJ" 1 (1934), p. 16; A. Zurcher, The
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member of the organization meant that Article 18 of the pact failed to serve its purpose.
Without registering treaties, the invaders prepared a joint plan to invade Poland in 1939.

Principles of treaty interpretation

The fundamental principle of treaty law, pacta sunt servanda, was linked to the
peremptory command of good faith (bona fide) in entering into an international agreement,
which constituted a presumption of the existence of an intention on the part of the
contracting parties to comply with the generally applicable rules of international law. In
turn, the rule of good faith implied an obligation on the part of the party to interpret the
contract in a spirit that would enable it to be observed and achieve its purpose.

However, if the text was clear and did not require interpretation, it was to be abandoned
as a possible cause of dispute (Vattel's principle). Exceptions were to be interpreted non-
expansively, and the least semantically extensive text of the agreement was to be used in
case it was drafted in different authentic languages (a principle from the practice of the
Permanent Court of International Justice). There was a prohibition on a presumption of
limitation of state sovereign rights. This would have to be expressly provided for in the
agreement, and in such a situation it was necessary to interpret them as narrowly as
possible (exceptio est strictissimae interpretationis). The provision had to be interpreted in
connection with the entire contract, including its introduction, treated as a set of premises
on the basis of which the parties conceived the intention of a mutual obligation.

In the event of an interpretation leading to depriving the contract of any meaning, the
interpretation had to be rejected as pointless and absurd. Ludwik Ehrlich pointed out4?
that this is what the Hague tribunal ruled in its August 17, 1923 judgment on the
Wimbledon ship case regarding the interpretation of Article 380 of the Treaty of Versailles,
which was contrary to the other provisions of the agreement: "But the Court feels obliged
to stop at the point where the so-called restrictive interpretation would be contrary to the
plain terms of the article and would destroy what has been clearly granted."48 . The judges
used similar reasoning in their March 13, 1925 advisory opinion on the Polish postal
service in Danzig: "It is a cardinal principle of interpretation that words must be
interpreted in the sense which they would normally have in their context, unless such
interpretation would lead to something unreasonable or absurd."4? . On the sidelines of
reflections on contract interpretation, mention should be made of Article 63 of the Statute
of the Permanent Court of International Justice, which provided for a state other than the

Hitler Referenda, "The American Political Science Review" 1 (1935), pp. 95-96; S. Sierpowski, Germany's
Withdrawal from the League of Nations, "PZ" 2 (1983), pp. 67-92).

47 L. Ehrlich, The issue of war in contemporary international law (NTN - Trial against Arthur Greiser) [in:]
Expert Reports..., part 1, pp. 47-48.

48 The S.S. "Wimbledon". Judgment of 17th Aug. 1923, "PCIJ Publ. (Series A)" 1 (1923), s. 24-25.

49 Polish Postal Service in Danzig. Advisory Opinion of 16th May 1925, "PCIJ Publ. (Series B)" 11 (1925), s.
39.
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litigant to be bound by the tribunal's interpretation if it intervened in the dispute, such as
Poland in the Wimbledon ship case?° .

The presentation of the principles of interpretation of international agreements and their
concise explanation®! allows to understand how, according to the doctrine and according
to the case law, before the adoption of the codified rules in Chapter III of Part III of the
Vienna Convention on the Law of Treaties in 196952 | agreements had to be observed and
applied. In practice, the considerations relate to problems addressed in many places in the
monograph: the binding force of the preamble, the role of state sovereignty, the
implementation of the agreement in good faith and Germany's obligations to Poland in
1939.

Invalidity of treaty due to coercion

Bronislaw Bouffal?, an expert on international law, the League of Nations and the
philosophy of law, a lecturer at the Catholic University of Lublin and the Free Polish
University in Warsaw, wrote about the genesis of international agreements concluded by
states in 1928, discussing the protection of minorities in the law of nations. He pointed out
coercion as a specific circumstance of concluding an international agreement, which by no
means rendered the agreement ipso jure invalid, as would happen when concluding
obligations of a civil law nature. Indeed, in this case the Roman paremia quamquam
coactus voluit, tamen voluit operated. However, it did not apply if coercion was used
against a person contracting on behalf of the state. Coercion against a party usually
resulted from the current arrangement of relations between the contracting parties and
the desire of at least one party to avoid aggravating the situation. The conclusion of a
treaty was indirectly compelled by factual circumstances. Thus, the pertractors en pleine
connaissance de cause accepted established international legal obligations. As an
illustration of this problem, one can point to the position of the plenipotentiaries of the
German authorities, who, urged by the Reich's military weakness, concluded an armistice
at Compiegne on November 11, 1918 on terms that did not suit them? . Regarding the
Treaty of Versailles as a dictate, representatives of the German authorities and public
opinion stressed that coercion had taken place, which, as unlawful in the conclusion of the
agreement, was to render it invalid. However, the circumstances of the conclusion of the
treaty do not indicate coercion either against the German signatories or against the
German state. The alleged coercion emphasized in German propaganda could not become

50 The S.S. "Wimbledon. Judgment of 28th June 1923 (Question of Intervention by Poland), "PCIJ Publ. (Series
A)"1(1923), s. 11-14.

51 See a detailed study of the aforementioned issue with an extensive historical introduction: L. Ehrlich,
Interpretation of Treaties, Warsaw 1957.

52 Vienna Convention on the Law of Treaties (with Annex). Concluded at Vienna on 23 May 1969, "Treaty
Series. Treaties and International Agreements Registered or Filed and Recorded with the Secretariat of the
United Nations," 1155 (1987), pp. 331-353. Cf. Vienna Convention on the Law of Treaties Concluded at Vienna
on 23 May 1969 (Journal of Laws 1990, No. 74, item 439).

53 B. Bouffal®, Protection of Minorities in the Law of Nations, Warsaw 1928, pp. 180-181.
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the cause of the agreement's invalidity, so attempts were made to change its provisions by
provoking an armed conflict with Poland in 1939.

Expiration of the treaty due to a fundamental change in circumstances

Julian Makowski noted that since the time of Hugo Grotius®* and Emer de Vattel?®
principles of treaty interpretation have been developed, mainly through the dynamic
expansion of the arbitral tribunal, and as a result of the jurisdictional activity of the Hague
tribunal®® . The application of international law norms excluded analogy. In the case of
the interpretation of an authentic international agreement, on the other hand, bias was
not possible, as it could be done by all signatories of the treaty acting together. Judicial
interpretation was at most auxiliary. In the event of ambiguity, the option more consistent
with the purpose of the agreement had to be chosen.

Ratification of an international treaty was intended to compel the state to abide by its
provisions in accordance with the basic and absolutely binding rule of pacta sunt servanda,
which did not suffer the restrictions of the rebus sic stantibus clause®” . They appeared
only at the end of the Middle Ages (in the 14th and 15th centuries), and previously Seneca
and St. Thomas Aquinas had formulated remarks on this subject in ethical reflections.
The exception was the justification of the following possibility: "either a new [party]
intervenes, or there is a mutual change in the terms of the contract."5® . Invoking the
clause to unilaterally change the contractual relationship was considered illegal in the
19th century, although there were defenders of the clause, among others in the person of
John Stuart Mill (its validity was demonstrated in the pages of the Fortnightly Review in
1870), who argued the absurdity of the theory of perpetual validity of international
treaties® .

Disapproval of the application of the described clause was expressed by Russia in an
attempt to reject the provisions of the Treaty of Paris of March 30, 1856.60 due to a radical
change in terms. The agreement was made to demilitarize the Black Sea zone. Its
signatories finally agreed in 1871, at the so-called Pontic Conference in London, with the

54 H. Grotius, De Contractibus [in:] De Jure Belli ac Pacis Libri Tres, in Quibus Jus Naturae et Gentium, item
Juris Publici Praecipua Explicantur, Parisiis 1625, pp. 275-293.

55 K. de Vattel, De I'Interprétation des Traités [in:] Le Droit des Gens, ou Principes de la Loi Naturelle, vol. 1,
Londres 1758, pp. 460-514, Liv. II, § 262-322. cf. idem, On the Interpretation of Contracts [in] Law of Nations,
or Principles of Natural Law, vol. 1, transl. B. Winiarski, Warsaw 1958, pp. 523-579, Rev. II, § 262-322.

56 J. Makowski, International Law..., part 1, pp. 322-328, 339-342.

57 Antoni Peretiatkowicz considered the clause to be a facade that allows representatives of states to pretend
the legality of their unlawful actions (A. Peretiatkowicz, Problem..., p. 7).

58 "Sj aliquid intervenit novi, si sunt mutatae conditiones negotii."

59 Bronislaw Bouffal® argued that in the 1920s there was a slow return to general recognition of the clause due
to the "desire to expand the sphere of judicial interpretation" (B. Bouffal®, Protection..., pp. 182-185).

60 Acte Général du Congres de Paris (30 Mars 1856) [in:] Les Grands Traités Politiques. Recueil des Principaux
Textes Diplomatiques depuis 1815 jusqu'a nos jours, ed. P. Albin, Paris 1912, pp. 170-180. cf. General Treaty
of Peace between Great Britain, Austria, France, Prussia, Russia, Sardinia and Turkey. Signed at Paris, 30th
March 1856 [in:] The Map of Europe by Treaty, vol. 2, ed. E. Hertslet, London 1875, pp. 1250-1265; Vertrag
zwischen PreuBen, Osterreich, Frankreich, GroBbritannien, Russland, Sardinien und der Tiirkei, nebst
Anlagen. Vom 30. Marz 1856 (PrGS 1856, 36, 557).
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Russian claims made by Prince Alexander Gorchakov, while declaring unlawful the
actions of the tsarist government to arbitrarily change the agreement. The declaration,
signed on January 17, 1871, stated: "it is a fundamental principle of the law of nations
that none of them [the parties to the agreement] may derogate from the treaty obligations
or alter their provisions, except with the consent of the contracting powers in a friendly
agreement."®! . The document was also signed by a representative of the North German
Union, which confirmed that already on the eve of the establishment of the empire (which
took place on January 18, 1871) the authorities representing the German states did not
agree to modify the agreements by unilaterally invoking the rebus sic stantibus clause®? .
Once again, Germany did not agree to the use of this principle on the occasion of the High
Port's unilateral abolition of the system of capitulations, i.e. special conventions concluded
since the beginning of the 15th century by Western Christian countries with Eastern
states with uncertain regimes and laws. The capitulations contained provisions allowing
European merchants to establish factories, set up self-government and allowed certain
categories of people to be excluded from local jurisdiction in favor of consular jurisdiction
(in addition to Europeans, those working on their behalf and converts to Christianity were
subject to it). Introducing a constitution, organizing the judiciary on the European model
and taking advantage of the turmoil associated with the outbreak of the Great War,
Turkey on September 9, 1914 unilaterally recognized the capitulations as inapplicable
from October 2. German authorities initially protested, but later, due to Turkey's joining
the Central Powers bloc, recognized its rationale. Two key moments can be identified: first,
in addition to Germany, disapproval was expressed by European states (England, France,
Russia) and the United States, and then the contractual relationship changed, but not
because of its unilateral termination, but because of Germany's intention to modify the
legal status (perhaps under the coercion of the Allies, which does not change the essence
of the matter). Only then were bilateral obligations revised by sanitizing or sanctifying
them, as stated in Article 28 of the Treaty of Lausanne of July 24, 1924.63 : "The High
Contracting Parties declare that they accept, in so far as it concerns each of them, the
complete abolition of capitulation in Turkey from every point of view."64 .

61 "C'est un principe essentiel des droit des gens qu'aucune d'elles ne peut se délier des engagements d'un
traité, ni en modifier les stipulations, qu'a la suite de I'assentiment des Puissances Contractantes, au moyen
d'une entente amicale" (J. Makowski, Revision..., p. 345. cf. Declaration between Great Britain, Austria,
France, Italy, North Germany, Russia, and Turkey as to Non-Alteration of Treaties without Consent of
Contracting Parties. London, 17th January, 1871 [in:] The Map of Europe by Treaty, vol. 3, ed. by E. Hertslet,
London 1875, p. 1904).

62 Analyzing, among other things, the situations when, on the basis of the rebus sic stantibus clause, the
Russians were granted the right to maintain any number of warships in Black Sea waters, and when Austria-
Hungary occupied Bosnia and Herzegovina in 1908 (in exchange for a unilateral relinquishment of the
occupation of military roads in Sandzak Novo-Pazarsk), Bronislav Bouffal® concluded that this principle was
then confirmed. However, it seems that in fact, each time it was used to motivate the policy of accomplished
facts, but it was not sanctioned as a legal institution. A similar situation applied to the annulment of certain
treaties by Soviet Russia in 1924 and the Holy See in 1921. - the reason here, however, was a change of
counterparty, and therefore fundamental in nature. Whether this clause could be indicated in the above cases
was decided by the rules of succession of states (B. Bouffal®, Protection..., pp. 186-192, 199-200. Cf. B. Schmidt,
Uber die vélkerrechtliche Clausula Rebus sic Stantibus, Leipzig 1907; E. Kaufmann, Das Wesen...; H. von
Treitschke, Politik, vol. 1, Leipzig 1913, pp. 37-38).

63 Traité de Paix [a Lausanne] [in:] Treaty of Peace with Turkey, and other Instruments. Signed at Lausanne
on July 24, 1923, London 1923, p. 24.

64 "Les Hautes Parties contractantes déclarent accepter, chacune en ce qui la concerne, 'abolition compléete
des Capitulations en Turquie a tous les points de vue" (B. Bouffal®, Protection..., pp. 194-201).
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A tentative attempt to introduce the clause into international law was mentioned by
Julian Makowski, giving as an example the provisions - "one of the most dangerous" - of
Article 19 of the Covenant of the League of Nations: "The Assembly may, from time to
time, call upon the Members of the Union to proceed to a re-examination of treaties which
are no longer applicable, and of the international position, the continuance of which might
endanger the peace of the world."

This provision caused a lot of ambiguity, concerning, among other things, the circle of
entities entitled to initiate the described procedure, the subject of the Assembly's
resolution, the possible actions of this body under Article 19 and the definition of the
resolution's addressees. Answers to the doubts signaled were provided by other provisions
of the Covenant of the League of Nations and practice.

The entity authorized to initiate a review of treaties and international situations
threatening world peace was any member of the League of Nations (per analogy to Article
11(2) of the Covenant). Some authors have argued that this power was also vested in the
entire Assembly through its President.

The subject of the Assembly's resolution could only be perpetual (indefinite) and hitherto
unenforced treaties, the revision of which had been preceded by negotiations between the
parties, and international situations not covered by treaty law that potentially threatened
world peace.

Formally, the Assembly then had several options for action: it could declare itself
incompetent and not deal with the matter, declare itself competent but reject the request
as not meeting the conditions of Article 19, affirm its competence and accept the request
but not make a proposal to the parties, and finally declare itself competent, accept the
request and make an advice to the parties, which had no legal significance but would
rather be a natural obligation. Thus, even the choice of the most restrictive solution did
not formally limit the regulation of relations between states.

The decision to notify the states concerned of the wishes of the Assembly had to be made
unanimously, according to Article 5(1) of the Pact: "Unless otherwise expressly provided
in this Agreement or in this Treaty, resolutions of the Assembly or of the Council shall be
adopted by unanimous resolution of the Members of the Union represented at the
meeting." In general, authors writing on Article 19 favored the thesis that this unanimity
should be absolute®® , since no dispute had yet arisen, precluding the need for the nemo
iudex in causa sua condition. Besides, the requirement of relative unanimity was
expressed in the pact each time expressis verbis. The application of this rule was therefore
an exception to the rule®® . Bronislaw Bouffal® presented a different interpretation: "such
an order should be enacted by no other means than unanimity, with the exception, quite

65 Among them, Julian Makowski pointed to Rev. Bernhard von Biilow (Reich Chancellor and Prime Minister
of Prussia from 1900 to 1909), André Weiss (from 1922 to 1928 a judge at the Permanent Court of International
Justice in The Hague), Viscount Robert Finlay (also a judge at The Hague, from 1921- 1929) or Zygmunt
Gralinski (a Polish lawyer and activist in the peasant movement). J. Makowski, Revision of treaties against
the background of the League of Nations Pact, "GP" 10-11 (1927), p. 352.

66 Cf. K. Olszowski, Article 19 of the Pact of the League of Nations, Warsaw 1925; Z. Alinski [Z. Gralinski],
Possibilities of Revision of Treaties according to the Pact of the League of Nations, Warsaw 1927; B. Bouffall,
Protection..., pp. 206-222; J. Makowski, Revision..., pp. 351-352; L. Ehrlich, Article 19 of the Pact of the League
of Nations, "PP" 4-5 (1929), pp. 141- 153; M. Rostworowski, League of Nations, Cracow 1939, p. 65.
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simply, of the votes of the states concerned, which in this case are completely disregarded.
[...] the public opinion of those countries, which, like Germany or Hungary, seek per fas et
nefas to dismiss at least some of the provisions of the Treaty of Versailles, does not want
to reckon [with such an interpretation]."¢7 .

In addition to unanimity, Germany's use of Article 19 of the Pact to revise its borders with
Poland would have been hampered by Article 10, which did not allow the political and
territorial sovereignty of League of Nations members to be depleted. In 1939, Michal
Rostworowski, an international law expert and judge at the Permanent Court of
International Justice from 1931 to 1940, optimistically predicted in the context of a
possible Polish-German border conflict: "the paragraph on 'treaties' is not suitable here,
because the treaty has become and is enforceable, and the paragraph on 'international
situations' is more vague and of the kind that would lead to nothing. For a resolution of
the Assembly to come into effect - unanimity is needed - and Poland would have voted
contra and thus thwarted the resolution initiating the whole action. Little would be gained
by this means."68 .

In turn, Julian Makowski rightly stated that the German authorities "in Article 87 of the
Treaty of Versailles [...] relinquished expressis verbis all rights to the territories east of the
boundary line defined in Article 27 [of the treaty]."6? . The fulfillment of international legal
obligations was confirmed by the fact that Poland assumed sovereignty over the territories
indicated, and a Polish-German border agreement was concluded in Poznan in 19267, in
which the German authorities affirmed in no uncertain terms that the provisions of the
Treaty of Versailles (Article 1 of the Convention) had been implemented. The execution of
its border provisions was certified, so Germany's possible territorial claims against Poland
could not be considered in light of Article 19 of the pact.

Germany's opposition to the restrictive international legal obligations adopted by the
Reich after the end of the Great War required the use of force or intensive diplomatic
efforts in the international arena. In the face of military weakness, Germany initially
sought legal solutions, using properly interpreted legal institutions’ , so the prohibition
on unilateral change of the contractual relationship motivated by the principle of rebus sic
stantibus played a not insignificant role. The Reich was bound by this prohibition,
expressing its will in this regard in the Final Protocol of the London Conference of 1871
and the protest note following Turkey's 1914 surrender speech, among others. Thus, if the
case involved a contract with Poland, Germany could theoretically invoke the clause, but
could not change the legal relationship without the consent of the counterparty, which was
practically ruled out after the execution of the border treaty.

67 B. Bouffal®, Protection..., p. 218.

68 M. Rostworowski, League..., p. 65.

69 J. Makowski, Revision..., p. 353.

70 Polish-German Convention on the Regulation of Border Relations, signed in Poznan on 27 I 1926 (Journal
of Laws of 1927, No. 54, item 470); Gesetz tiber den deutsch-polnischen Vertrag zur Regelung der
Grenzverhéaltnisse. Vom 8. Dezember 1926 (RGBI. II 1926, 49, 723).

71 Carl Schmitt abrogated the gateway to challenging the legitimacy of the Treaty of Versailles by emphasizing
the political context - he pointed out that in 1919. Germany was not fully sovereign, and that the Weimar
Constitution takes precedence over international law (C. Schmitt, Learning..., pp. 133-135).
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Clarification of issues related to the declaration of invalidity of a contract due to a change
of circumstances, 1.e. as a result of a state's invocation of the rebus sic stantibus clause, is
particularly relevant to the legal international qualification of the German action of
planning and executing the invasion of Poland in 1939. Germany, unable in principle to
legally invalidate the Treaty of Versailles or the border agreement with Poland, decided
to make territorial changes by force of arms, and in 1939 concluded a secret protocol with
the USSR.

The impact of war on the validity of international agreements

The circumstance of the war did not go unchallenged on the validity of Polish-German
treaties. Before 1939, these issues were governed by the uneven practice of the states. As
a rule, they were settled, according to Julian Makowski, on the occasion of the end of the
war, when the peace treaty most often entered into force? .

Against this backdrop, there were differences regarding the bii multilateral agreements
legally concluded before the outbreak of war. There was doubt as to whether all or only
certain provisions of them were binding. Consideration of these issues seems important to
determine whether Germany was obliged to abide by the agreements it had concluded, or
whether the circumstances of the war exempted it from this obligation.

By way of introduction, it should be pointed out that legal benefits cannot be derived from
violations of the law, which means that Germany, by initiating the war in 1939, lost the
benefits that would have resulted from bilateral compliance with peace-keeping
obligations. The validity of the principle of reciprocity was confirmed if only by the
exceptional conduct of the Soviet authorities, which, despite Germany's blatant violations
of the Hague Convention (IV), stressed its readiness to fulfill its obligations under the
agreement and its annexed regulations. In addition to the note of the People's
Commissariat of Foreign Affairs of November 25, 1941 on this subject, the USSR issued
another - dated April 27, 1942. - in which it expressed its will to continue the legal
international protection of German prisoners of war remaining in Soviet captivity”® . Due
to the special nature of the declarations, which in view of the failures at the front were
probably intended to induce the German authorities to improve the conditions of captivity
of Soviet soldiers, they were expressed expressis verbis. Otherwise, if the USSR had
decided to suspend the agreement in mutual relations, its silence would have sufficed.

The issue of the validity of international agreements in wartime was analyzed in a
multifaceted and detailed manner by Jerzy Pienkos in a careful monograph published in
1973.7 He described the various approaches to this issue in the doctrine of international

72 J. Makowski, International Law..., part 1, pp. 339-340. Julian Makowski was a proponent of the theory of
invalidation of international agreements due to the outbreak of war (J. Makowski, State Organs in
International Relations. International conventions. International agreement, Warsaw 1957, p. 192 et seq. Cf.
idem, Handbook of International Law, Warsaw 1948, p. 634).

73 N. Alexeyev, Responsibility of Nazi criminals, transl. W. Bielawski, Warsaw 1969, pp. 24-25.

4 See J. Pienkos, The Effect of War on the Validity of International Agreements with Special Reference to
Peace Treaties after World War II, Warsaw 1973.
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law and the practice of states chronologically. From the perspective of the objectives of the
dissertation, it seems reasonable to zoom in on the results of his analysis, but only in the
context of the views characteristic of representatives of German doctrine and in terms of
the most relevant legal acts governing the impact of the outbreak of war on the validity of
agreements (especially bilateral and multilateral ones that codify the conduct of war and
establish a permanent legal status, such as border treaties).

Historically, the concept of nullification of contracts as a result of the outbreak of war
(inter arma silent leges) was considered classical, reflecting the legal-natural view of peace
as a state of emergency in relations between nations. This assumption resulted from the
brutalization of international relations in accordance with the principle of bellum omnium
contra omnes. Among German legal theorists, Karl von Wachter” (member of the Privy
Council of Wilhelm I, King of Wiirttemberg), Karl von Troeltsch? advocated breaking
agreements due to the outbreak of war, Theodor von Schmalz? (rector of Konigsberg
Albertina and first rector of the University of Berlin), Johann Kliiber (constitutionalist
and author of studies on the Congress of Vienna)” and Franz von Liszt™ and Julius
Friedrich®® |, who, however, allowed exceptions in this regard.

The state of war ipso facto did not affect the validity of the agreements, possibly leading
to their temporal suspension, according to the following German authors: August von
Bulmerincq (international law expert and member of the Institute of International Law)8!
, August Heffter (rector of the universities of Bonn and Berlin)82 , Josef Kohler
(comprehensive legal scholar)s? , Otfried Nippold (academic lecturer and president of the
Saarland Supreme Court in Saarlouis)® , Ernst Seligmann®> and Alois Bischof® . Some of
them advocated certain exceptions, which concerned, for example, legal acts regulating
specific matters ("relating to the subject matter of the dispute"). The authors generally

75 See K. von Wichter, Dissertatio Juridica de Modis Tollendi Pacta inter Gentes, Stuttgart 1779.

76 K. von Troeltsch, Versuch einer Entwicklung der Grundsétze, nach welchen die rechtliche Fortdauer der
Volkervertriage zu beurtheilen ist. Eine gekronte Preisschrift, Landshut 1808, p. 47 et seq.

77T, von Schmalz, Das européische Vélkerrecht in acht Biichern, book 2, Berlin 1817, p. 69.

78 J. Kluber, Europiisches Vélkerrecht, vol. 1, Stuttgart 1821, pp. 267-268, § 165, note "a" (ibidem, vol. 2, pp.
405- 406, § 250).

9 F. von Liszt, Das Volkerrecht systematisch dargestellt, Berlin 1889, p. 118. Later, Franz von Liszt's views
liberalized. The jurist singled out treaties concluded for the occasion of war and held that they retained their
force despite the outbreak of war. Abstracting from his own views, he emphasized ethically: "while it is clear
from the literature that the validity of agreements is suspended by war, not annulled, the practice of states in
the last decade speaks against this view" ("der Literatur geht allerdings dahin, daB die Vertrége durch den
Krieg nur suspendiert, nicht aufgehoben werden. Die Staatenpraxis der letzten Jahrzehnte spricht aber gegen
diese Ansicht"). Idem, Das Volkerrecht..., Berlin 1906, p. 181; cf. idem, System..., Cracow, Warsaw 1907, pp.
174-175.

80 J. Friedrich, Grundziige des Vilkerrechts fiir Studierende und Laien, Leipzig 1915, p. 70.

81 A. von Bulmerincq, Vélkerrecht oder internationales Recht [in:] Handbuch des o6ffentlichen Rechts der
Gegenwart in Monographien, ed. H. Marquardsen, vol. 1, part 2, Freiburg im Breisgau 1887, p. 360.

82 A, Heffter, Das Européische Vilkerrecht der Gegenwart, Berlin 1888, p. 261 et seq.

83 J. Kohler, Grundlagen des Volkerrechts. Vergangenheit, Gegenwart, Zukunft, Stuttgart 1918, pp. 132-134.
84 0. Nippold, Der volkerrechtliche Vertrag seine Stellung im Rechtssystem und seine Bedeutung fiir das
internationale Recht, Bern 1894, p. 242 et seq.

8 K. Seligmann, Abschluss und Wirksamkeit der Staatsvertrige, Freiburg im Breisgau 1890, pp. 255-256.

86 A. Bischof, Katechismus des Volkerrechts. Mit Riicksicht auf die Zeitund Streitfragen des internationalen
Rechtes, Leipzig 1877, p. 78.
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took the position that the few agreements suspended due to war regain their force upon
cessation of the war, unless expressly provided otherwise in a peace treaty?’ .

The idea that the scope of the impact of war on the validity of contracts should be
differentiated was advocated among German theorists of public international law by
Julius Hatschek (legal comparatist and constitutionalist, alumni of Georg Jellinek)s8 ,
Karl Strupp (expert in the history of international law and member of the Academy of
International Law in The Hague)®® , Hans-Jirgen Schlochauer (practitioner of
international law, disciple of Karl Strupp)? , Karl Lueder (academician)®! , Ernst Wolgast
(NSDAP member, defender before the International Military Tribunal in Nuremberg)9? ,
Ernst von Vanselow (commander)?® | Georg Schwarzenberger (lecturer)?* and Franz von
Liszt (later) along with Maks Fleischmann?® . They argued that contracts can be annulled,
suspended and remain unmolested. For the record, it should be pointed out that Friedrich
Klein% divided their views on differentiation into three groups. The first category,
objective, was based on the material and formal analysis of the contract, the second,
subjective, emphasized the importance of the intentions of the signatories to the contract
at the time of its conclusion, and the third, mixed, emphasized the role of contract
explication in light of objective and subjective assumptions®” . The theory of contract
differentiation was also supported by such leading Polish representatives of international
law doctrine as Ludwik Ehrlich® |, Manfred Lachs® , Stanistaw Nahlik1% | Ludwik
Gelberg!0! | Alfons Klafkowski'®2 and Cezary Berezowski along with Wojciech Goéralczyk
and Kazimierz Libera .103

The mixed theory, developed since the early 19th century, was the most widely approved
in the doctrine of international law, among domestic and foreign authors!®4 | but it was
characterized by such a strong internal differentiation that it is difficult to consider the
position of the doctrine as uniform. However, some of its elements were repeated by legal
authorities particularly often.

It was generally accepted that the outbreak of war ipso facto is not a sufficient reason for
the invalidation of contracts, on the other hand, the view that war has no effect on the

87 J. Pienkos, Impact..., pp. 24-28.

88 J. Hatschek, Volkerrecht als System bedeutsamer Staatsakte, Leipzig-Erlangen 1923, pp. 239-240.

89 K. Strupp, Eléments du Droit International Public. Universel, Européen et Américain, vol. 2, Paris 1930, p.
515.

90 H.-J. Schlochauer, Die Einwirkungen des Krieges auf den Bestand vélkerrechtlicher Vertrige, "Deutsche
Rechts-Zeitschrift" 6 (1946), pp. 162-163.

91 F. von Holtzendorff, Handbuch des Volkerrechts, vol. 4, Hamburg 1887, pp. 354-357.

92 K. Wolgast, Volkerrecht, Berlin 1934, p. 818 et seq.

93 K. von Vanselow, Volkerrecht. Einfiihrung in die Praxis der Staaten, Berlin 1931, pp. 49, 182.

91 G. Schwarzenberger, International Law, London 1957, pp. 47-48, 545-546.

9% F. von Liszt, M. Fleischmann, Das Voélkerrecht systematisch dargestellt, Berlin 1925.

96 F. Klein, Kriegsausbuch und Staatsvertrige, "Jahrbuch fiir Internationales Recht" 3 (1954), p. 33.

97 J. Pienkos, Impact..., p. 29.

98 L. Ehrlich, International Law, Warsaw 1958, pp. 303, 463-464.

99 M. Lachs, Multilateral Agreements. A study in treaty law, Warsaw 1958, p. 245.

100 S, Nahlik, Introduction to the Study of International Law, Warsaw 1967, p. 301.

101 T,, Gelberg, Outline of International Law, Warsaw 1967, pp. 66-67.

102 A, Klafkowski, Public International Law, Warsaw 1979, pp. 114-120.

103 C, Berezowski, W. Goralczyk, K. Libera, International Public Law, Warsaw 1967, p. 276. cf. C. Berezowski,
International Public Law, part 2, Warsaw 1969, p. 131.

104 J, Pienkos, Impact..., p. 29.
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scope of their validity has not received universal recognition. It is no exaggeration to say
that German authors considered that agreements (or relevant parts thereof) regulating
the conduct of war, treaties ratified in the event of the outbreak of war and acts of
international law that expressly emphasize their validity during the conflict remain in
force. The substantive division into political and non-political agreements proposed by
some international law specialists proved to be non-functional in practice. A separate
problem was the validity of multilateral agreements containing a si omnes clause when
non-signatory parties to the convention participated in the war. Proposals for
international law regulations on the effect of war on the validity of agreements appeared
twice before the outbreak of World War II - these were the casuistic demands of the
Institute of International Law formulated in the 1912 rules of procedure!®® at a meeting
of its members in Kristiania (now Oslo), Norway, and the more substantive draft of Article
35 of the 1935 Convention on Treaty Law1% | prepared under the aegis of Harvard Law
School (which is why it was called the Harvard Project). The lack of unanimity in legal
doctrine prompted a review of the conduct of the German state authorities and
international practice toward Germany involving an analysis of legal acts (to a lesser
extent, diplomatic practice and case law influenced the assessment). The relative freedom
of contracting allowed Germany in 1918 to conclude, among other things, two agreements
additional to the peace treaties signed at Brest-Litovsk. The first, following the adoption
of the so-called Bread Peace, was signed by the German state with the Ukrainian People's
Republic on February 9, 1918197 | and the second, on March 3 and 7, 1918, with the Russian
Federal Soviet Socialist Republic%8 . In addition, on March 7, 1918. Germany signed a
peace treaty with Finland!% and a legal and political supplementary agreement of May 7,
1918 to the peace treaty with Romania!0 .

The listed acts show that German negotiators divided agreements into three types: bi- and
multilateral and multilateral with political content!!! . Jerzy Pienkos, after analyzing
them, found that, in general, acts in the first and third categories were considered by their
signatories to be invalidated by the outbreak of war, and those in the second group to be
suspended 12

German agreements with the Russians, Ukrainians and Romanians were abrogated in
accordance with Article 116 of the Treaty of Versailles as a result of the renunciation of
peace treaties and supplementary agreements by German authorities, as adopted in

105 C. Dupuis, L'Institut de Droit International. Session de Christiania 1912, "Revue Générale de Droit
International Public," 20 (1913), pp. 372 et seq.; N. Politis, Effect of War upon Treaties and International
Conventions. Project of Institute of International Law, "AJIL" 7 (1913), pp. 149 and n.

106 Draft Convention on the Law of Treaties, "AJILS" 29 (1935), pp. 6567-665. See Article 35: ibid, pp. 664-665.
107 Deutsch-Ukrainischer Zusatzvertrag zu dem Friedensvertrage zwischen Deutschland, Osterreich-Ungarn,
Bulgarien und der Tirkei einerseits und der Ukrainischen Volksrepublik anderseits (RGBI. 1918, 107, 1030).
108 Deutsch-Russischer Zusatzvertrag zu dem Friedensvertrage zwischen Deutschland, Osterreich-Ungarn,
Bulgarien und der Tiirkei einerseits und Russland andererseits (RGBI. 1918, 77, 622).

109 Friedensvertrag zwischen Deutschland und Finnland (RGBI. 1918, 85, 701).

110 Deutsch-ruménischer rechtspolitischer Zusatzvertrag zu dem Friedensvertrag zwischen Deutschland,
Osterreich-Ungarn, Bulgarien und der Tirkei einerseits und Ruménien andererseits, "JdV" VIII (1922), pp.
76-86.

111 See Articles 5-6 of the German-Finnish Treaty, Articles 3-5 of the German-Russian and German-Ukrainian
Additional Treaty, and Articles 8, 10-11 of the German-Romanian Legal and Political Additional Agreement.
112 J, Pienkos, Impact..., p. 121.
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Article XV of the Armistice Convention of November 11, 1918113 | Article 292 and Article
259(6) of the Treaty of Versailles. Permanent regulations for the validity of the agreements
were set forth in Articles 282-295, which constitute Section II, "Treaties," of Chapter V of
the Treaty of Versailles. From these regulations came the principle of suspension of
multilateral agreements and abrogation of bilateral ones, which raised the question of
whether the abrogation of agreements provided for in Article 285 means their annulment.
If these concepts were semantically identical, it would most likely not have been sufficient
to notify the demand to restore the validity of the agreements in the relations of the Allied
or Associated Powers with Germany. It would have seemed necessary to readopt the
annulled agreements and then ratify them. Thus, it was more the failure to give the
notification required by the peace treaty than the outbreak of war ipso facto that caused
the termination of the bilateral agreement in this case.

It is clear from the practice of the states involved in the Great War that multilateral
agreements regulating the conduct of war (including the 1907 Hague Convention (IV) and
the Rules of Procedure annexed to it), even if they contained a si omnes clause, were
considered valid during the conflict!4 . After the end of World War II, the adoption of a
peace treaty with Germany analogous to the Treaty of Versailles did not occur. Although
some indications of the effect of the outbreak of war on the validity of the agreements
appeared in legislation issued by the Allies for occupied Germany!15 , these did not include
multilateral agreements regulating the scope of actions of the warring parties.

In summary - the impact of war on the validity of contracts is a multifaceted research issue
due, among other things, to the need to distinguish the cause of its outbreak from such
factors affecting the durability of the contract as the application of rebus sic stantibus and
st omnes clauses, the occurrence of succession of states, the practical impossibility of
further implementation of the provisions of the contract, or the cessation of its
implementation due to the unilateral violation of obligations by the partner.

Prima facie analysis of the impact of the war on the validity of contracts may seem too
detailed, but it is a necessary step in legal reasoning to demonstrate Germany's
responsibility for violations of international law. Indeed, if, prior to the outbreak of World
War II, German legal theorists or representatives of state authorities had rejected,
following an enduring practice and having a conviction of its legal nature, the validity of
agreements made for the sake of war at the time of its occurrence, it would have been an
argument that Germany was not bound by, among other things, the Rules of Procedure
appended to the 1907 Hague Convention (IV). In other words, although defending the
German interest on the basis of declaring invalid or suspending the agreements in force
between Germany and Poland until the end of August 1939 due to the outbreak of World
War Il seems unlikely, it would have been worthwhile to demonstrate the utter
groundlessness of this line of defense if the German side had wanted to use it.

113 Waffenstillstandsabkommen von Compiégne (11. November 1918), "JdV" VIII (1922), pp. 711-717.

114 J, Pienkos, Impact..., pp. 144-146.

115 Proclamation N° 2, dated September 20, 1945, Certain Additional Requirements Imposed on Germany
(OGCCG 1945, 1, 8); Directive N° 6. Treaties Concluded by the Former German Reich (OGAHCG 1951, 52,
846). See especially Articles 5-7a of the Proclamation.
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As an addendum, it is worth quoting a legitimate résumé by Jerzy Pienkos: "with regard
to agreements made specifically for the event of war or the existing ways of conducting it,
the doctrine is absolutely unanimous. According to the doctrine, the outbreak of war does
not affect the legal force of these agreements, and is a condition for their automatic
application."11¢ | This applies to both multilateral and bilateral agreements (bilateral
agreements containing an explicit temporal provision that they will be in force during the
war, as well as law-making treaties, such as border treaties, remained in force)!'” . The
practice of the German state and the applicable relevant norms of the Treaty of Versailles
did not deviate from the views of German doctrine, but also of Polish doctrine.

116 J, Pienkos, Impact..., p. 298; cf. ibid, p. 295.
17 Ibid, pp. 312-313.
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CHAPTER III

Germany's international legal obligations to Poland in 1939

The cumulative analysis of obligations under the laws of counter-war (ius ad bellum) and
war (ius in bello) in this chapter does not serve to blur the separateness of these
regulations (as can be seen in the construction of the chapter) or to emphasize the
connection between the prohibition of war and the prohibition of war crimes or crimes of
genocide. In the case of Germany's crimes against Poland between 1939 and 1945, this
connection is linked to the circumstance, which was the state of war against Poland, and
especially the occupation of its lands.

The intention to destroy the Polish nation included the annihilation of all cultural
elements associated with Polishness. The manifestation of the Polish nation's creative
activity was its state - a subject of international law - whose unlawful liquidation in 1939
made it possible to continue the implementation of the intention to carry out the
annihilation of the Polish nation. Only a comprehensive presentation of the actual
violations of ius ad bellum and ius in bello (in the next chapter), preceded by an analysis
of the international legal obligations concerning these two matters, allows a full
understanding of the scope of the violations committed by Germany.

Anti-war law

Regulations on the prevention of war in Polish-German relations were found in many bii
multilateral agreements, but also resulted from the customs of international law. Before
the outbreak of World War II, the following stages of conflict in Polish-German relations
can be distinguished: the period during which it was possible to settle disputes peacefully;
the time after the exhaustion of peace-preserving measures, when the prohibition of war
seemed particularly important; the moment when a decision was made to initiate armed
conflict, which required notification.

Standards for the peaceful settlement of disputes

To avoid armed dispute resolution, the interwar years saw the adoption of procedures
codified in the 1907 Hague Convention (I) and the 1925 Arbitration Treaty, which provided
guidance in this regard.

Procedures in the 1907 Hague Convention (I)



As a result of the development of international law, the ways of waging war, its
limitations, the initiation of the steps of war and procedures for the peaceful settlement of
disputes have been regulated. Starting the war with Poland in 1939, Germany was obliged
to comply with the 1907 Hague Convention (I), which established methods for the peaceful
settlement of conflicts. In addition, the Polish-German Arbitration Treaty! , and the Pact
of the League of Nations until 1933, were in force in mutual relations until 1936. Their
denunciation by Germany indicated its actual intentions, the implementation of which
meant war with Poland.

Optional procedures for settling international disputes were included in the 1907 Hague
Convention (I), where it was indicated that good offices and intermediation (Section II),
the assistance of international survey commissions (Section III) and arbitration (Section
IV) could be used to prevent a dispute from turning into an armed conflict. The use of these
provisions was optional, but was desired and supported by the 43 signatories,
demonstrating impressive compliance and solidarity among states.

The convention's arena emphasized that methods of dispute settlement were established
so that signatories would work together to maintain world peace (paragraph 1 of the
preamble) and to "promote by all means the amicable settlement of international disputes"
(paragraph 2) and "extend the rule of law and strengthen the sense of justice of civilized
peoples" (paragraph 4). In other words, world peace was recognized as a legal good as early
as 1907, and its protection was to be served by the proposed solutions.

Similar methods were provided for in the 1899 Hague Convention (I), ratified by Germany?
, and the Treaty of Peace and Friendship of 1856, known as the Treaty of Paris, to which
the Kingdom of Prussia was a party? . The signing of these agreements demonstrated that
the German states, as well as many others, have traditionally supported the idea of
handling disputes peacefully and expressed their will to maintain world peace. It also
showed that the aforementioned demands were widely approved in international law
already at the dawn of the 20th century.

Procedures in the 1925 Arbitration Treaty

When considering the peaceful settlement of disputes, it is impossible to ignore the role of
the Polish-German Arbitration Treaty of the mid-1920s. It was drawn up during a peace
conference held between October 5 and 16, 1925 in the Swiss resort of Locarno* , signed

1 Arbitration Treaty between Poland and Germany, signed in London on December 1, 1925 (Journal of Laws
1926, No. 114, item 662); Gesetz tuber die Vertrdge von Locarno und den Eintritt Deutschlands in den
Volkerbund. Vom 28. November 1925 (RGBL. II 1925, 52, 995).

2 Abkommen zur friedlichen Erledigung internationaler Streitfialle. Vom 29. Juli 1899 (RGBI. 1901, 44, 393).

3 E. Muszalski, Commencement and Declaration of War in the Law of States and the Law of Nations, Warsaw
1926, p. 134. See more on the form of declaration of war, motivation, neutrality, the question of delay and
sanctions against states violating the provisions of the Hague Convention (I): ibidem, pp. 148-157.

4 On Oct. 16, 1925, on German initiative, the contents of a number of international agreements with a
significant impact on the political arrangement in post-war Europe were agreed in Locarno, Switzerland.
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in London on December 1, and came into force on September 14 of the following year5 .
Germany then guaranteed the inviolability of its western borders (the Rhine Pact), which
was the price for the possibility of revising the eastern borders® . The editors of the US-
based World Peace Foundation Pamphlets in Boston had no doubts about the intentions
of the negotiators, stating in the pages of the magazine in 1926: "The states concerned in
the Locarno negotiations did not adopt that policy [of mutual friendship and trust] from
any initial sense of altruism. Each was impelled by practical considerations, and each [...]
arrived at the independent conclusion."” . The Locarno Agreements weakened the League
of Nations system because they provided for the settlement of disputes outside that body.
From the Polish point of view, the conclusion of the Rhein Pact without analogous
guarantees of the inviolability of Germany's eastern border was a severe defeat.

The 1925 Treaty of Arbitration, although it can hardly be described as the nucleus of the
Eastern Locarno, had a certain international legal significance, especially because of the
joint declarations it contained. The introduction to this agreement, which Julian
Makowski treated not only as binding, but also as a source of guidance for interpreting the
authentic text8 , affirmed that the peaceful character of relations between the Reich and
Poland is maintained?® , which was related to the motives for concluding the treaty set
forth in its introduction: "equally determined to maintain peace between Poland and
Germany by securing the peaceful settlement of disputes that might arise between the two
countries" (paragraph 1); "whereas sincere adherence to the ways of peaceful settlement
of international disputes makes it possible to settle without resorting to force matters that
might put the States at odds" (paragraph 4). Article 21 unilaterally declares the
agreement's provisions to be in conformity with the Covenant of the League of Nations
and rejects interpretations that contradict the peaceful nature of that organization and
the activities of its members.

The peaceful settlement of disputes meant, according to the treaty, that the entire range
of procedures known in international law at the time could be used, including arbitration,
conciliation, conciliation, conciliation or proceedings before the Hague tribunal. Whichever
solution was adopted, the court had to be guided by the norms of treaty law or others
derived from international law, since "respect for rights, established by treaties or derived
from the law of nations, is mandatory for international tribunals" (paragraph 2 of the

Signed at that time were the Rhine Pact (which guaranteed the inviolability of the German border with
Belgium and France), four German arbitration conventions with Poland, Czechoslovakia, France and Belgium,
and two agreements of mutual guarantees between France and Poland and Czechoslovakia (see The Rhine
Pact of Locarno, October 16, 1925 [in:] Locarno. A Collection of Documents, ed. F. Berber, London-Edinburgh-
Glasgow 1936, pp. 48-54; Arbitration Convention between Germany and Belgium (France), October 16, 1925
[in:] ibidem, pp. 54-60, Arbitration Treaty between Germany and Poland (Czechoslovakia), October 16, 1925
[in:] ibidem, pp. 60-61; Treaty between France and Poland (Czechoslovakia), October 16, 1925 [in:] ibidem, pp.
62-63. cf. Treaty of Guarantee between Poland and France, signed in London on December 1, 1925, Journal of
Laws of 1926, no. 114, item 660).

5 H. Korczyk, Locarno and its genesis, "DN" 3 (1979), pp. 85-111.

6 This was explicitly stated by Gustav Stresemann (E. Kolb, The Weimar Republic, London - New York 2005,
p. 64. Cf. The Origins of the Second World War Reconsidered A J P. Taylor and the Historians, ed. G. Martel,
London - New York 1999, pp. 48-49).

7The Locarno Conference. October 5-16, 1925, "World Peace Foundation Pamphlets" 1 (1926), p. 8.

8 U.S. Secretary of State Frank Kellogg took a different view, holding during a meeting at the Council of
Foreign Relations in New York that "A preamble is not a binding part of a treaty". See J. Makowski,
International Law..., part 2, p. 429.

9 Ibid, pp. 428-429.
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preamble). This provision prevented adjudication on the basis of aequitas - in the absence
of a legal basis, the court had to end the proceedings as non liguet. It also recalled the rule
that a State voluntarily and exclusively shapes its rights and obligations, both positive
and negative, regardless of their source: "the laws of a State may not be altered except
with its consent" (paragraph 3). This confirmed a guarantee already in force in
international law, as Axel von Freytagh-Loringhoven, a German professor of state and
international law, pointed out in 1926: "these words can only be interpreted as a guarantee
of the common legal acquis"'® . However, there was the possibility of extending the court's
jurisdiction to rule ex aequo et bono, if the parties agreed. To sum up - the treaty was
formulated in such a way as to "leave no dispute outside the perimeter of the operation of
the prescribed modes of peaceful procedure."!! .

If the conciliation procedure provided for in the arbitration treaty failed, each Party had
the right to bring the dispute before the Council of the League of Nations: "If within one
month after the conclusion of the work of the Permanent Conciliation Commission the two
Parties fail to reach an agreement, the matter shall, at the request of either Party, be
brought before the Council of the League of Nations" (Article 18 of the treaty). This body
was then to proceed on the basis of Article 15 of the League of Nations Covenant. Julian
Makowski rightly noted that under certain conditions this could have resulted in the
resolution of the dispute by armed conflict: "The members of the association reserve the
right to act, as they deem necessary, in defense of law and justice" (Article 15 (7) of the
League of Nations Covenant). This situation occurred in the absence of unanimity among
the members of the Council adopting a report recommending the settlement of the dispute
and setting forth the circumstances of the case (Article 15(4) of the Covenant). If one of
the parties that was a member of the League decided to start a war, as provided for in
Article 16 of the Pact, there could be exclusion of the aggressor as a result of a vote by all
other members of the League Council (Article 16(4) of the Pact).

The entry into force, validity and expiration of the 1925 Treaty of Arbitration was
regulated by referring to the relevant provisions of the Reich Pact in Article 22. Adolf
Hitler declared the Rhein Pact and the Treaty of Versailles non-binding on the Reich in a
speech in the Reichstag on March 7, 193612 , which was when the Wehrmacht crossed the
Rhineland. Its remilitarization gave rise to Germany's responsibility for violation of
Article 43 of the Treaty of Versailles, with the result that Germany's conduct was
considered, under Article 44 of the treaty, to be an enemy act and an act intended to
disturb the peace of the world.

In turn, addressing the signatories of the Rhine Pact in a memorandum, the German
government claimed that France had violated!s its obligations under it by signing the
Franco-Soviet Treaty on Mutual Assistance on May 2, 1935!¢ . The arguments on the

10 "Diese Worte kénnen nur als Gewéhrleistung des gegenseitigen Besitzstandes ausgelegt werden" (quoted in
ibid. See A. von Freytagh-Loringhoven, Die Satzung des Vélkerbundes, Berlin 1926, p. 129).

11 J, Makowski, International Law..., part 2, p. 429.

12 Text of Chancellor Hitler's Speech to the German Reichstag, March 7, 1936, Repudiating the Versailles
Treaty and the Locarno Pact, "IC" 319 (1936), s. 165-189.

13 F. L'Huillier, The French and the Germans in the Eyes of Locarno. Agreements, Dialogues and
Misunderstandings, "DN" 2 (1973), pp. 45-55.

14 Text of Franco-Soviet Treaty of Mutual Assistance, signed May 2, 1935, "IC" 319 (1936), s. 195-199.
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matter were concluded as follows: "Thereby the Rhine pact of Locarno lost its inner
meaning and practically ceased to exist. Germany, therefore, no longer considers itself
bound to this now defunct pact."'5 . At the same time, it was indicated that Germany was
ready to talk about rejoining the League of Nations (after a revision of its pact)¢ , which
was supposed to make it possible to legitimize its illegal military actions. The German
military action was the reason for the rupture of the Rhein Pact on March 7, 1936, and
thus the related arbitration treaty!” . In retrospect, it can be seen that hopes for increased
security under the Locarno system, of which the arbitration treaty was a part, did not
materialize. Edvard Benes, later president of Czechoslovakia, predicted in 1925: "[A] war
in Western and Central Europe is rendered difficult and, in particular, that the danger of
it is probably postponed for many decades [sic!]."'8 . He also recognized the benefits of the
condition stipulated by the pact to bring Germany into the League of Nations: "They [the
Locarno treaties] have also won Germany for the League of Nations, without whom the
League could neither be complete nor quite normal."19 .

In Poland, the Locarno system was not received with enthusiasm; on the one hand,
German claims were feared, and on the other, their interests and the fact that the Reich's
readmission to the international community was partly understood. The conclusion of the
arbitration treaty was tried to be read as a sign of the Allies' concern for the fate of Poland.
The attitude of Aristide Briand, who sought the inclusion of the treaty in the final protocol
of the conference?’ , was gratefully received. However, the authors of a contribution on the
genesis and effects of the 1926 pacts spoke less optimistically than Edvard Benes about
the durability of the security system created in Locarno: "The Locarno Pacts secure
Europe's tranquility in its most thorny and sore spots for some ten or fifteen years."2! .
Jozef Pilsudski had no illusions about the role of the arbitration treaty. He interpreted the
conclusion of the agreement as a likely prelude to the realization of German imperial goals,
which most likely influenced his decision to carry out the May coup in 1926.22

From a historical-legal point of view, although the Arbitration Treaty did not exclude war
as a means of resolving Polish-German disputes, it extended the peaceful formula for their
settlement by creating a bilateral Permanent Conciliation Commission23 . Prior to the

15 Text of German Government's Memorandum to Other Signatories of the Locarno Mutual Guarantee
Agreement, "IC" 319 (1936), s. 193.

16 Jbid, p. 194.

17 The violations concerned Article 2 of the Rhein Pact and Articles 42 and 43 of the Treaty of Versailles
(according to its Article 44, the Wehrmacht's incursion into the Rhineland was an "enemy act" and "an act
intended to disturb the peace of the world"). Draft of the Rhine Pact [in:] Locarno Agreements signed on
October 16, 1925. Full Text of the Final Protocol of the Locarno Conference with Draft Treaties and
Conventions, Warsaw 1925, pp. 6-9.

18 K. Benes, After Locarno. The Problem of Security Today, Foreign Affairs 2 (1926), p. 208.

19 Ibid.

20 See Poland vis-a-vis the Locarno Pacts [in:] Locarno Pacts. Notes on the causes and effects of the Locarno
concluded and London signed security pacts, Cracow 1926, pp. 31-40. Cf. W. Balcerak, Polish foreign policy
towards the Locarno pacts, "PZ" 6 (1959), pp. 259-297.

21 Poland vis-a-vis the pacts..., p. 39.

22 See P. Maj, W. Paruch, In defense of the majesty of the Republic: pilsudczykowska interpretacja przewrotu
majowego (1926-1939) [in:] Jozef Pitsudski's coup d'état and its consequences in the interpretations of Polish
political thought of the 20th century, ed. Z. Karpus et al., Torun 2008, pp. 78-79.

23 Cf. considerations on the influence of Locarno assumptions on the content of later international agreements:
H. Korczyk, Reception of Locarno concepts in the political treaties of the 20th interwar period (1926-1936),
"DN" 3-4 (1985), pp. 3-23.
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start of formal conciliation procedures or proceedings before the Hague tribunal, the
possibility of resolving the dispute before an international commission was provided for
(Article 2 of the treaty).

No less important in the context of aggressive German policy towards Poland is the
moment of the Reich's withdrawal from the League of Nations - October 21, 1933. From
then on, Poland had the right to demand that the Council indicate means of protection in
the event of an attack, its threat or the danger of violation of territorial and political
sovereignty (Article 10 of the League's pact). Thus, the agreement did not preclude war
waged against a member of the League, as Michal Rostworowski emphasized: "it [war]
neither forbids it nor tolerates it. The function of this attitude toward war is that it turns
against the legal consequences of war - that it becomes an obstacle to the drawing of
certain benefits from an aggression war."24 .

The cited Article 10 of the League of Nations Covenant provided Poland with limited
protection against an increasingly real attack or its announcement. However, the
contractual guarantees, which consisted of the Council's designation of means to ensure
the fulfillment of this obligation, were of doubtful effectiveness due to differences in
interpretation. Even if one ignores the extremes, such as the Canadian request to delete
this sanction as too onerous (which showed that the duty of support was taken seriously)
or the downgrading of the role of security to a moral duty, the application of the norms
offered no hope for a solidarity-based defense of the sovereignty of an attacked League of
Nations member25 .

To sum up - in the face of Germany's rupture of the arbitration treaty and its withdrawal
from the League of Nations, Poland's guarantees of international security were becoming
weaker and weaker. Germany's gradual withdrawal from its obligations governing the
peaceful settlement of disputes meant that in 1939 the 1907 Hague Convention (I)
remained in force in Polish-German relations. However, Germany's rejection of
international legal obligations, the observance of which was supposed to make peace
possible, by no means meant that it gave up on convincing public opinion that it was
striving to maintain peace. The deeds of the German authorities, however, contradicted
their hype declarations. The seizure of full power by the National Socialists and Germany's
withdrawal from the League of Nations resulted in the start of war preparations.

Prohibitions of war

Not only procedures for the peaceful settlement of disputes, but also prohibitions on the
initiation of armed conflicts were of a preventive, anti-war nature. These prohibitions in
German-Polish relations stemmed from the 1928 Multilateral Anti-War Treaty, the 1934
Bilateral Declaration of Non-Violence, the customary prohibition of war of aggression, and

24 M. Rostworowski, League of..., p. 61.
25 Ibid, p. 60.
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the post-World War II codified prohibition of crimes against peace in the 1945 IMT
Charter.

Prohibition of war in the 1928 General Treaty for Renunciation of War

International legal norms governing the peaceful settlement of disputes indirectly limited
the permissibility of war. However, in 1939 there were also international agreements in
which the prohibition of war was expressed expressis verbis. In addition, the prohibition
of war of aggression stemmed from customary norms. In Polish-German relations, it was
contained in the Paris Pact of August 27, 1928, also known as the Anti-War Treaty and
the Briand-Kellogg Pact?¢ , and the Polish-German Declaration on Non-Violence of
January 26, 1934. In turn, the Charter of the International Military Tribunal of August 8,
1945 codified the 1939 customary prohibition of crimes against peace, which the tribunal
confirmed and justified in its October 1, 1946 judgment on major German war criminals.
The ruling emphasized the validity of the legal international prohibition of war of
aggression - derived from the numerous antecedents of the Briand-Kellogg Pact.

The initiative to conclude an antiwar treaty came from Aristide Briand, Prime Minister,
Foreign Minister and Minister of Justice of France, who made his proposal on April 6,
1927, in an appeal to the American people via the US Associated Press news agency: "If
there were any need between these two great democracies to testify more convincingly in
favor of peace and to present to the peoples a more solemn example, France would be ready
publicly to subscribe, with the United States, to any mutual engagement tending, as
between those two countries, to "outlaw war" [...]. Thus two great friendly nations, equally
devoted to the cause of peace, would give the world the best illustrations of this truth, that
the accomplishment most immediately to be attained is not so much disarmament as the
practice of peace."?7 .

The French side wanted to seize the moment of the imminent expiration of the Franco-
American arbitration convention of February 10, 1908 28 |, which was to take place on
February 27, 1928. In mid-1927, Aristide Briand approached members of the US cabinet
through Myron Herrick, the American ambassador in Paris, with a proposal to enter into
diplomatic talks to conclude a bilateral pact of perpetual friendship?® . In a note dated
December 28, 1927, the Americans proposed to change the form of the agreement from a

26 Anti-War Treaty, signed in Paris on August 27, 1928 (Od 1929, No. 63, item 489); Gesetz zu dem Vertrag
iiber die Achtung des Krieges. Vom 9. Februar 1928 (RGBL II 1929, 9, 97).

27 J. Laptos, Pact..., p. 81. Quoted in Statement Made to the Associated Press by the French Minister for
Foreign Affairs (Briand), April 6, 1927, "PRFRUS [1927]" II (1942), pp. 612-613. See the text of the statement:
ibid, pp. 611-613.

28 Arbitration Convention Between The United States and France. Signed at Washington, February 10, 1908,
"PRFRUS [1908]" 1912, s. 331-333.

29 The Ambassador in France (Herrick) to the Secretary of State, June 2, 1927, "PRFRUS [1927]" IT (1942), pp.
613-614. cf. French Draft of the Pact of Perpetual Friendship between France and the United States, "PP.
Append." to vol. 8 (1928), pp. 25-26.
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bina multilateral®®, which the French approached with alacrity. Ambassador Paul Claudel
stated that the solution "[...] would appear to be of such nature as to satisfy the views of
the French Government", but proposed that the material scope of the ban be limited to all
war of aggression and that the agreement be signed first with the United States only, and
later opened to accession by the other signatories3! . Frank Kellogg, the U.S. secretary of
state, did not agree, which he argued was due to difficulties arising from the anticipated
lack of acceptance of the previously non-negotiated text of the agreement by the countries
concerned. He also rejected limiting the scope of the ban in question. In addition to the
United States and France, Britain, the Reich, Italy and Japan were also to make a deal?2
. The French, however, did not want to give up the idea of concluding a bilateral convention
first, which they justified on the grounds of the various expectations and commitments of
the powers that could violate the future pact3? . The Americans considered the doubts
unfounded, given the agreement's compatibility with the peaceful ideal of the League of
Nations and its proposed content: "The precise language to be employed in such a treaty
1s a matter of indifference to the United States so long as it clearly and unmistakably sets
forth the determination of the parties to abolish war among themselves."3¢ . The French
acceded to the proposal to impose an unlimited ban on war, subject to the right of self-
defense’> . After receiving assurances from the aforementioned countries that they were
willing to negotiate, the Americans presented their governments with notes on April 13,
1928, to which they attached their own redaction of the text of the agreement, along with
an invitation to comment and negotiate3® . The French side issued a counter-agreement
eight days later, stressing that the invaded party was entitled to self-defense, and
solemnly assuring that the agreement did not violate the parties' existing obligations,
especially the Covenant of the League of Nations37 .

On behalf of the German government, Gustav Stresemann, then Foreign Minister and
Reich Chancellor from 1923, was extremely sympathetic to the American proposal. He
considered the desideratum to take the war outlawry (outlawry of war) as fully in line with

30 The Secretary of State to the French Ambassador (Claudel), December 28, 1927, "PRFRUS [1927]" II (1942),
pp. 626-627. cf. First Note from Secretary of State Kellogg to the French Ambassador [dated December 28,
1927], "PP. Append." to vol. 8 (1928), pp. 26-28.

31 The French Ambassador (Claudel) to the Secretary of State, January 5, 1928, "PRFRUS [1928]." I (1942),
pp. 1-2. Cf. First Note of the French Ambassador to Secretary of State Kellogg [dated 6 I 1928], "PP. Append."
to vol. 8 (1928), pp. 28-29.

32 The Secretary of State to the French Ambassador (Claudel), January 11, 1928, "PRFRUS [1928]." I (1942),
pp. 3-5. cf. Second Note from Secretary of State Kellogg to the French Ambassador [dated 11 I 1928], "PP.
Append." to vol. 8 (1928), pp. 29-31.

33 The French Ambassador (Claudel) to the Secretary of State, January 21, 1928, "PRFRUS [1928]." T (1942),
pp. 6-8. Cf. Second Note from the French Ambassador to Secretary of State Kellogg [dated 21 I 1928], "PP.
Append." to vol. 8 (1928), pp. 31-33.

34 The Secretary of State to the French Ambassador (Claudel), February 27, 1928, "PRFRUS [1928]" I (1942),
p. 11. See the text of the note: ibid, pp. 9-11. Cf. Third Note of Secretary of State Kellogg to the French
Ambassador [dated 27 II 1928], "PP. Append." to vol. 8 (1928), p. 35. See the text of the note: ibid, pp. 33-35.
35 The French Ambassador (Claudel) to the Secretary of State, March 30, 1928, "PRFRUS [1928]." I (1942), pp.
15-19. cf. Third Note of the French Ambassador to Secretary of State Kellogg [dated March 30, 1928], "PP.
Append." to vol. 8 (1928), pp. 35-38.

36 The Secretary of State to the Ambassador in France (Herrick), April 12, 1928, "PRFRUS [1928]" I (1942),
pp. 27-28. cf. Circular U.S. Note to the Governments of W. Britain, Germany, Italy and Japan [dated April 13,
1928], "PP. Append." to vol. 8 (1928), pp. 39-41.

37 French Draft of Treaty for the Condemnation and Renunciation of War as am, Instrument of National Policy,
April 20, 1928, "PRFRUS [1928]" I (1942), pp. 32-34. cf. French Counter-Draft of Multilateral Treaty [dated
April 21, 1928], "PP. Append." to vol. 8 (1928), pp. 41-43.
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the principles of German policy?® . He stated emphatically: "Germany has no higher
interest than to see the possibility of armed conflicts eliminated."3? . Germany did not
believe that the adoption of the agreement could violate its other international legal
obligations, and even stressed its complementary nature: "The German Government is,
however, convinced that these obligations contain nothing which could in any way conflict
with the obligations provided for in the draft treaty of the United States. On the contrary
it believes that the binding obligation not to use war as an instrument of national policy
could only serve to strengthen the fundamental idea of the Covenant of the League of
Nations and of the Rhine Pact."* . Regarding the right to self-defense as unquestionable,
the German plenipotentiaries did not seek to regulate it. The pact wanted to make it
universal. Effects were expected in the form of disarmament and the development of
peaceful methods of settling international disputes*' . The German response was evidence
of apparent pacifism, but it was received more than enthusiastically at the time.

Because of French concerns, the Americans issued a circular note to fourteen countries
(including Poland) at the end of June 1928, addressing these objections. It contained the
official American interpretation, presented by Secretary of State Frank Kellogg at a
meeting of the American Society of International Law on April 28, 1928. Self-defense was
considered a natural right ("The right of self-defense is inherent in every sovereign state
and implicit in every treaty")*2, the regulation of which could lead to abusive
interpretations. The absence in the Covenant of the League of Nations and the Locarno
Treaties of an order for self-defense by compulsory state involvement in war was, in turn,
supposed to preclude violations of the obligations contained therein4? . Attached to the
American note was a draft of the pact, to which France#* , Poland#® or Germany+¢ did not
raise any objections. By agreeing to the American interpretation, these countries joined
the agreement as original signatories. Thus, the pact was signed in its then proposed form
and content in Paris on August 27, 1928, and entered into force after Japan deposited its

38 "Correspond fully to the principles of German policy".

39 The German Minister for Foreign Affairs (Stresemann) to the American Ambassador (Schurman), April 21,
1928, "PRFRUS [1928]" I (1942), p. 43. See the reply: ibid, pp. 43-44. Cf. German reply to the circular American
note [of April 27, 1928], "PP. Append." to vol. 8 (1928), pp. 43-45.

40 The German Minister..., p. 43.

41 See British response: The Ambassador in Great Britain (Houghton) to the Secretary of State, May 19, 1928,
"PRFRUS [1928]" I (1942), pp. 66-69. cf. British reply to the circular American note [of May 19, 1928], "PP.
Append." to vol. 8 (1928), pp. 45-48.

42 The Secretary of State to the Ambassador in France (Herrick), June 20, 1928, "PRFRUS [1928]" I (1942), p.
91.

43 Julian Makowski noted an inaccuracy in this point in the American argument. The Council of the League
under Article 16 of the League of Nations Covenant could order, not merely authorize, a League member to
intervene militarily against a state violating the covenant. This defect was removed as a result of the
restriction of the prohibition of war to that conducted for the implementation of national policy, as discussed
later (J. Makowski, Kellogg's Pact, "PP" 1 (1929), p. 18. See. U.S. circular note: The Secretary of State to the
Ambassador in France (Herrick), June 20, 1928..., pp. 90-95. Cf. U.S. note dated June 23, 1928, delivered in
identical form to fourteen governments by the deputies accredited to them, "PP. Append." to vol. 9 (1928), pp.
11-18).

44 The Ambassador in France (Herrick) to the Secretary of State, July 14, 1928, "PRFRUS [1928]" I (1942), pp.
107-108. cf. French reply [dated July 14, 1928], "PP. Append." to vol. 9 (1928), pp. 19-20.

45 The Polish Under Secretary for Foreign Affairs (Wysocki) to the American Minister (Stetson), July 17, 1928,
"PRFRUS [1928]" I (1942), p. 119. cf. Polish reply [dated July 17, 1928], "PP. Append." to vol. 9 (1928), pp. 21-
22.

46 The State Secretary of the German Foreign Office (Schubert) to the American Ambassador (Schurman), July
11, 1928, "PRFRUS [1928]" I (1942), pp. 106-107. cf. German reply [dated July 11, 1928], "PP. Append." to vol.
9 (1928), p. 18.
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instruments of ratification on July 24, 1929 (Poland did so on March 25, 1929, and
Germany on March 2, 1929)47 . According to Julian Makowski, an organization of states
was formed, whose system was based on three pillars: the pact, its introduction, and an
American circular note of June 23, 1928 containing an approved interpretation of its
provisions4s .

The treaty arena included four statements. First of all, it stated: "the moment has come to
accede to the sincere renunciation of war as an instrument of national policy, for the
consolidation of the peaceful and friendly relations now existing between their peoples"
(paragraph 3 of the introduction). In addition, a state initiating a war while being a party
to the pact was deprived of the possibility of invoking its provisions: "any Signatory Power
which would henceforth seek to advance its national interests by resorting to war will have
to be deprived of the benefits of the present treaty" (paragraph 4). The need to settle
disputes by peaceful means (paragraph 4) and to seek to universalize the agreement
(paragraph 5) was pointed out. Julian Makowski said that there was a view in Germany
and the United States that the arenga was merely declaratory. However, the declarations
were fully binding and are still a source of international legal obligations today, as the
principles were recognized in the US note (June 23, 1928)%° and the German reply (July
11, 1928): "The German Government also agrees to the changes in the Preamble of the
draft of the pact. It is therefore pleased to be able to state that it takes cognizance of the
statements made by the Government of the United States of America contained in Your
Excellency's note of June 23, that it agrees to the interpretation which is given therein to
the provisions of the proposed pact."° . An elaboration of the agreement condemned war,
renounced it inter se (Article 1), and declared peaceful methods of dispute resolution
among the signatories of the pact to be due and just (Article 2), which could later be
elaborated in the form of a multilateral agreement providing for compulsory arbitration,
sensu largo including conciliation, arbitration proper, arbitration and litigation®! .

The principle of renunciation of war as a tool of national policy required the identification
of situations in which war was permissible. Firstly, the circumstance exempting
compliance with the prohibition was naturally self-defense (légitime défense) - it was
agreed that ex definitione it was constituted by prior aggression, which the attacked state
had the right to repel by adequate means, without exceeding the limit of self-defense. A
state of war could be declared by the attacked party52 . It followed that any party starting
a war and waging it beyond the limits of defense was legally internationally responsible
for violating the Paris Pact of 1928.53

47 Government Statement of August 3, 1929 on the deposit of instruments of ratification, instruments of
accession and entry into force of the International Anti-War Treaty, signed in Paris on August 27, 1928
(Journal of Laws of 1929, No. 63, item 490). See J. Laptos, Pact..., pp. 238-239.

48 J. Makowski, International Law..., part 2, p. 454.

49 Idem, Pact..., p. 17.

50 The State Secretary..., pp. 106-107.

51 J. Makowski, Pact..., p. 16.

52 Jdem, International Law..., part 2, p. 455.

53 L. Ehrlich, The issue of..., p. 46.
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Second, according to the French interpretation, national policy (national policy) had to be
its own (personnelle), spontaneous (spontanée) and independent (indépendante)>* . This
interpretation did not preclude war as a result of casus foederis or undertaken in
accordance with the procedure regulated by Articles 10 and 15-17 of the Covenant of the
League of Nations55 .

The German interpretation, on the other hand, stemmed from the official enthusiastic
reception of the pact and the possibilities for the realization of German interests. Carl von
Schubert, a German diplomat and delegate to the Locarno conference, hoped that the
peaceful settlement of disputes (paragraph 4 of the introduction) also applied to the
revision of the treaties: "if this were to come to fruition, the joy of adopting our point of
view would have no bounds."?¢ . The Germans pursued the revision of the Versailles order
vigorously not only in the Polish context. Carl von Schubert showed his displeasure that
Poland was among the original signatories. He stated imperiously that the signatures of
the representatives of Poland and Czechoslovakia would "tarnish the beauty of the Pact."57

The demilitarization of the Rhineland remained a thorny issue for Germany (its
rearmament was prohibited by Articles 42-44 of the Treaty of Versailles). They sought to
consider only war of aggression as an enemy act (Article 44). This interpretation was
provided by Friedrich Gaus, head of the legal department of the German Foreign Ministry.
In exceptional circumstances, there could be a contradiction between Article 16 of the
League of Nations Pact and the Paris Pact of 1928.The Briand-Kellogg Pact considered as
a sine qua non of self-defense the fact that the war was launched treating it as an
instrument of national policy, and the Versailles Treaty exceptionally allowed to initiate
the procedure of launching a defensive war, such as in the situation of Germany's violation
of the demilitarization of the Rhineland (Articles 11-12, 15-16, 42-44). Friedrich Gaus
downplayed the differences in the definitions of a hostile act, stating that they would lose
their significance due to the presumed participation of the states concerned in both
agreements®® .

The question to what extent the above German interpretation was binding is a general
question of international law theory. As Jozef Laptos has pointed out, there were two basic
approaches to the question of reservations to multilateral agreements in the interwar
period: affirmation of the parties' intentions expressed outside the agreement, or
interpretation only through the prism of the text of the obligation, which "itself acquires
legal meaning and explains itself." David Miller, an American specialist in international
law who participated in the drafting of the League of Nations Pact, advocated the first
theory: "The meaning of the Briand-Kellogg Treaty is to be deduced primarily from its

54 "Their own spontaneous, independent policy" (The French Ambassador (Claudel) to the Secretary of State,
March 30, 1928..., p. 18).

55 J. Makowski, Pact..., p. 16.

56 Carl von Schubert so expressed himself in correspondence dated June 27, 1928 with Friedrich von Prittwitz
und Gaffron, then German ambassador to the United States (quoted in J. Laptos, Pact..., p. 189. cf. Der
Staatssekretir des Auswértigen Amts von Schubert und die Botschaft in Washington, 27. Juni 1928 [in:]
Akten zur deutschen Auswaértigen Politik 1918-1939, Series B, vol. 9, ed. P. Grupp et al, Géttingen 1976, p.
245).

57 Carl von Schubert addressed these words to Gustav Stresemann on June 24, 1928 (J. Laptos, Pact..., p. 189).
58 Ibid, pp. 192, 194-195.
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text; but this text is to be read in the light of the previous diplomatic correspondence. [...]
the statements therein made by the Parties regarding the meaning of the Treaty are its
meaning."® . He also recognized that the parties are bound by the interpretation agreed
upon by the first signatories: "Moreover the meaning attribute to the Treaty by its
Signatories is also its meaning as to all other Powers subsequently adhering thereto"¢0 .
Frank Kellogg, however, in a July 23, 1928 telegram to Salmon Levinson, an American
lawyer and forerunner of the movement to delegitimize the war, stipulated: "I do not think
it is necessary for us to pay any attention to this discussion or any of the other discussions
which appear in the various notes since they call for no change in the simplicity of the
treaty itself."61 . Nevertheless, the countries consulted agreed with the U.S. interpretation
presented in the June 23, 1927 note, making it (along with the preamble, as mentioned
earlier) part of the 1928 Paris Pact.62

Germany was obliged to abide by the agreement not only to Poland, but also to the Free
City of Danzig63 , which on November 13, 1929. - through Poland - acceded to the pact® .
Poland and the FCD were linked by unique legal ties, arising from Articles 100-108,
contained in the 11th Section of Part III of the Treaty of Versailles. Article 104 detailed
Polish rights in the FCD, among them political (conduct of Danzig's foreign policy and
consular protection of its citizens abroad), minority (prohibition of discrimination against
Polish citizens, persons of Polish descent and language) and economic and communications
(free Polish access to the port of Danzig, supervision and management of the Vistula River,
railroads and communications with Poland)6> . As Ludwik Ehrlich rightly pointed out, no
FCD rights were derived from Article 10456 . The purpose of establishing the FCD was
therefore to satisfy Polish, not Danzig's, economic and political interests, as Julian
Makowski in turn stressed®” . The norms of the Treaty of Versailles regarding FCD were
further clarified in the Polish-Danish Convention of November 9, 192068 , as well as in the

59 D. Miller, The Peace Pact of Paris. A Study of the Briand-Kellogg Treaty, New York - London 1928, p. 121.

60 Ibid.

61 J. Stoner, S.O.. Levinson and the Pact of Paris. A Study in the Techniques of Influence, Chicago 1942, pp.
303-304.

62 J. Laptos, Pact..., pp. 231-235.

63 FCD was established on November 15, 1920. (T. Maciejewski, Ustrdj konstytucyjny i sadowy napoleonskiego
(1807-1814) 1 wersalskiego (1920-1939) Wolnego Miasta Gdanska w rozwoju prawno-historyczno-
poréwnawczym, Gdansk 2017, pp. 67-69). On the turbulent history of the area, see the dissertation by Szymon
Askenazy, an eminent Polish historian, now of historical importance: S. Askenazy, Gdansk and Poland,
Cracow 1923. In turn, Julian Makowski wrote about the legal-international situation of FCD (see J. Makowski,
Prawno-panstwowe polozenie Wolnego Miasta Gdanska, Warsaw 1923; idem, Zagadnienie panstwowos$ci W.M.
Gdanska, Warsaw 1934).

64 Gesetz zu dem Vertrage tiber die Achtung des Krieges. Vom 13.11.1929 (GBL. f. d. FSD 1929, 26, 147).
Ludwik Ehrlich was critical of Poland's notification of FCD's accession to the Paris Pact: "This happened as a
result of, shall we say, negligence or infirmity or stupidity or ignorance of the law on the part of some Foreign
Ministry officials. [...] Danzig itself could not do this [join the pact]. [...] Danzig [...] its [war with Poland] in
general could not wage it" (L. Ehrlich, The Issue..., pp. 85-86).

65 [dem, Danzig. Zagadnienia prawno-publiczne, Lvov 1926, pp. 5-45, 92-94.

66 Jdem, The issue of..., p. 65.

67 J. Makowski, The legal and state position..., p. 5.

68 The Republic did not accede to the agreement until November 18, 1920, although to maintain the appearance
of legality, the document was anti-dated and November 9, 1920 was indicated as the date of signing.
Nonetheless, the Polish government made an important point about the phrase des Hautes Parties
contractantes, which appeared in the final formula of the Gdansk copy of the agreement. Representatives of
the Polish authorities did not accept the sovereignty of Danzig, and therefore it was not possible, according to
their conclusion, to refer to Danzig as a "High Party" to the convention. For this reason, Poland did not ratify
the agreement, but only accepted it. A declaration containing the Polish position on the matter was sent to the
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Warsaw Agreement of October 24, 192169 and almost 170 subsequent agreements”™ . On
more than one occasion, the Hague STSM issued an opinion on Danzig issues™ .

The duty to defend the FCD militarily was incumbent on the League of Nations, and was
formulated in a League of Nations Council resolution’ and a report prepared by Japanese
diplomat Viscount Ishii Kikujiro on November 17, 1920. (and also in his June 22, 1921
report adopted by the Council of the League of Nations’ ): "The guardianship of the Free
City by the League of Nations appears to mean that the League of Nations undertakes to
respect and to defend against any foreign attack, the entire area and political
independence of the Free City of Danzig in the same manner as it does for all members of
the League of Nations, on the basis of Article 10 of the Settlement [League of Nations
Pact]. This collective protection of the League of Nations excludes, with the reservations
provided for at the founding of the Free City, any private intervention by other powers in
Danzig affairs."™ . In general, the League of Nations exercised its powers through its High

Council of the League of Nations. The document stated that the convention develops the provisions of the
Treaty of Versailles, but does not contain the basis of Polish rights in Gdansk, much less an international
agreement. At the Council's behest, the problem was examined by Viscount Ishii Kikujiro, who supported the
Polish position in a report of December 17, 1920, subsequently adopted by the Council (Government Statement
on the Polish-Gdansk Convention, concluded in Paris on November 9, 1920. [Convention between Poland and
the Free City of Danzig concluded in Paris d. 9 XI 1920] (Journal of Laws 1922, no. 13, item 117); Konvention
zwischen Polen und der Freien Stadt Danzig (SA f. D 1921, 1, 1); J. Wéjcicki, Wolne Miasto Danzig, Warsaw
1976, pp. 63-74; S. Kutrzeba, Wolne Miasto pod wzgledem prawnym [in:] Gdansk. Past and Present. Collective
work, ed. S. Kutrzeba, Lviv, Warsaw, Krakow 1928, pp. 200-206; M. Podlaszewski, Ustréj polityczny Wolnego
Miasta Gdanska w latach 1920-1933, Gdynia 1966, pp. 15-26).

69 Act of December 17, 1921 on approval of the agreement signed in Warsaw on October 24, 1921, concluded
between Poland and the Free City of Danzig to implement and supplement the Polish-Danish Convention of
November 9, 1920. (Journal of Laws of 1922, no. 16, item 139, appendix). Cf. Agreement between Poland and
the Free City of Danzig to implement and supplement the Polish-Danish Convention of November 9, 1920.
Abkommen zwischen der Freien Stadt Danzig und Polen zur Ausfiihrung und Ergénzung der Polnisch-
Danziger Konvention vom 9. November 1920, Gdansk 1921.

70 E. Cichy, Fascism in Danzig 1930-1945, Torun 2002, p. 9.

71 Polish Postal Service in Danzig. Advisory Opinion of 16th May 1925, "PCIJ Publ. (Series B)" 11 (1925);
Jurisdiction of the Courts of Danzig. Advisory Opinion of 3rd March 1928, "PCIJ Publ. (Series B)" 15 (1928);
Free City of Danzig and International Labour Organization. Advisory Opinion of 26th August 1930, "PCIJ
Publ. (Series B)" 18 (1930); Access to' or Anchorage in' the Port of Danzig' of Polish War Vessels. Advisory
Opinion of 26th August 1930, "PCIJ Publ. (Series A/B)" 43 (1931); Treatment of Polish Nationals and Other
Persons of Polish Origin or Speech in the Danzig Territory. Advisory Opinion of 4th February 1932, "PCIJ
Publ. (Series A/B)" 44 (1932); Consistency of Certain Danzig Legislative Decrees with the Constitution of the
Free City. Advisory Opinion of 4th December 1935, "PCIJ Publ. (Series A/B)" 65 (1935). See W. Makowski,
The Free City of Danzig in the Opinions of the International Tribunal at The Hague, "NP" 1 (1932), pp. 1-13.
72 Resolution Approved by the Council of the League of Nations on November 17, 1920 [in:] Collection of Official
Documents Concerning the Relationship of the Free City of Danzig to the Republic of Poland, Part 1: 1918-
1920, Danzig 1923, pp. 128-130. Cf. Résolution adoptée par le Conseil de la Société des Nations le 17 novembre
1920 [in:] ibidem, pp. 128-130. Cf. English-language version of the resolution: Resolution adopted by the
Council of the League of Nations on November 17th, 1920 [in:] Free City of Danzig. Report by His Excellency
Viscount Ishii (Japanese Representative) and Resolution adopted by the Council on November 17th, 1920,
Geneéve 1920, pp. 7-8.

73 Defense of the Free City [of Danzig]. Report of Mr. Viscount Ishii, Representative of Japan, adopted by the
Council, June 22. 1921. [in:] Collection of Official Documents Concerning the Relation of the Free City of
Danzig to the Republic of Poland, Part 2: 1921-1923, Danzig 1924, pp. 35-36. Cf. Defense de la Ville Libre [de
Dantzig]. Rapport de Monsieur la Vicomte Ishii, Représentant du Japon, adopté par la Conseil, le 22 Juin 1921
[in:] ibidem, pp. 35-36.

74 Report presented to the Council by His Excellency Viscount Ishii, Representative of Japan, d. 17. November
1920 [in:] Collection of Official Documents..., Part 1, p. 118. See the full text of the report: ibidem, pp. 118-127.
Cf. the original text of the report: "la "protection" de la Ville libre par la Société des Nations parait signifier
que la Société des Nations s'engagera a respecter et a maintenir contre toute agression extérieure l'intégrité
territoriale et l'indépendance politique de la Ville libre de Dantzig de la méme maniére qu'elle le fait pour tous
les Membres de la Société des Nations, aux termes de l'article 10 du Pacte. Cette protection collective de la
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Commissioner in Danzig and with the support of Polish representatives, according to the
aforementioned documents of November 17, 1920. The Polish government was to be
appointed or invited in certain cases to take the measures necessary for the protection of
Danzig, including the inability of the Danzig police to maintain public order, the
prevention of Polish access to the port, and the attempted annexation of FCD, its threat
or even the danger of its occurrence’ .

While the pact had undoubted merits - it condemned war as a means of regulating
international conflicts and a tool of national politics, reinforced the obligations of the
League of Nations Pact and the Locarno Agreements, and mandated that the parties to
the pact resolve disputes by peaceful means - its significant shortcomings should not be
overlooked. In this context, mention should be made of terminological gaps, including the
lack of definition of the concepts of necessary defense and aggressor, the fact that no
arbitration or judicial procedure was specified, and the lack of legal sanctions for violations
of the treaty7s .

The norms of the 1928 Paris Pact were binding on Germany with regard to Poland and
FCD in 1939. Concluded outside the League of Nations, dissolved on April 18, 1946, the
pact is a contemporary binding act of international law. It did not contain a termination
clause, which, however, did not preclude the possibility. In the late 1920s, lawyers
approached the pact without euphoria, as Julian Makowski pointed out. The act did not
specify mutual guarantees or sanctions, and did not seek a full and detailed regulation of
the subject of the contract. As a contract rooted in common law culture, the Briand-Kellogg
Pact was not intended to be a comprehensive normalization, but it contained an accurate
assessment of reality and was acceptable to a wide range of countries? .

Prohibition of war in the 1934 Declaration of Non-Aggression

The Briand-Kellogg Pact continues to be multilateral. Before the outbreak of World War
II, the Third Reich and Poland also concluded a bilateral agreement to renounce war in
their mutual relations. In the Declaration of Non-Violence, signed in Berlin on January
26, 193478 | the two governments expressed their willingness to base mutual relations on
the 1928 Pact of Paris.They justified it as follows: "the maintenance and consolidation of

Société des Nations implique 1'exclusion, sauf les restrictions prévues lors de 1'établissement de la Ville libre,
de toute ingérence particuliere d'autres Puissances dans les affaires de Dantzig" (Rapport présenté au Conseil
par son Excellence le Vicomte Ishi, représentant du Japon, le 17 novembre 1920 [in:] ibidem, p. 118). See the
full text of the report: ibidem, pp. 118-127. Cf. also the English-language version of the report: Report to the
Council by His Excellency Viscount Ishii, Japanese Representative, on November 17th 1920 [in:] Free City of
Danzig..., pp. 2-6.

75 M. Krol, Zagadnienie..., p. 45; S. Kutrzeba, Polskie prawo polityczne wedtug traktatéow, part 2, Krakéw 1923,
pp. 24-27; idem, Stanowisko prawne Wolnego Miasta Gdanska, "RPEiS" 6 (1926), pp. CXIV-CXV. See a
detailed characterization of the FCD's relationship with the LN: S. Mikos, Wolne Miasto Danzig and the
League of Nations 1920-1939, Danzig 1979.

76 J. Laptos, Pact..., pp. 236-237.

77 J. Makowski, Pact..., pp. 20-21; cf. I. Brownlie, International Law and the Use of Force by States, Oxford
2002, pp. 74-92.

8 See generally and briefly on this agreement: M. Wojciechowski, Polsko-niemiecka deklaracja o nieagresji z
26 stycznia 1934, Katowice 1963.
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permanent peace between their countries is an essential condition for universal peace in
Europe" (paragraph 4 of the declaration), and "relations between their countries will thus
fruitfully develop and lead to the consolidation of good neighborly intercourse, which not
only for their two countries, but also for the other peoples of Europe, will have salutary
consequences" (paragraph 8). They thus recognized the impact of Polish-German relations
on the postwar order in Europe and intended to shape them peacefully. Mutual relations
were henceforth to be characterized by directness, the use of violence was forbidden and
peaceful resolution of disputes was envisaged.

The declaration was concluded for ten years, with its expiration date (dies ad quem) set
for February 24, 1944.7 After that date, it was to be tacitly renewed (tacite reconduction)
unless one of the parties exercised a termination clause, which provided that the
agreement could be terminated six months prior to its expiration, as well as after the end
date under the same conditions. The declaration ceased to be effective on September 1,
1939, as a result of the German aggression against Poland, according to Julian Makowski:
"[the treaty expires] in the event of a failure by one of the parties to keep the terms of the
agreement; whereby this failure must occur mala fide and be of a permanent nature."80

It should be ruled out that there was an abandonment of the declaration as a result of its
prolonged non-application (desuetudo), an institution which, moreover, is questionable in
international law. On the other hand, the consent of both parties to terminate the
contractual relationship (mutuus dissensus) was not expressed. The agreement was
concluded to prevent the use of non-peaceful methods of dispute settlement, which would
preclude its expiration due to the outbreak of war: "In no case, however, shall they [the
signatory states] resort to the use of violence to settle such matters of dispute" (paragraph
6). Nor was Germany's unilateral rejection of the declaration, announced by Adolf Hitler
in a speech in the Reichstag on April 28, 1939, enough to render it non-binding.8! The
Chancellor cited Poland's alleged violation of the Declaration:

"For what is the point of non-aggression pacts if one partner practically allows a multitude
of exceptions! There is either collective security, i.e., collective insecurity and the constant
danger of war, or clear agreements that nevertheless exclude in principle any military
action between the parties. Therefore, I believe that the agreement concluded by me and
Marshal Pilsudski is unilaterally violated by Poland, and therefore is not valid!"82 .

An ostensible reason for the expiration of the agreement was indicated, but no legal or
factual justification was given, and the principle of pacta sunt servanda was violated.
Poland did not "leave the innumerable exceptions [i.e., situations governed by the

79 Government statement of 24 IT 1934 on the exchange of instruments of ratification of the Declaration
between the Republic of Poland and the German Reich on Non-violence, signed in Berlin on 26 I 1934 (Journal
of Laws of 1934, No. 16, item 125).

80 J. Makowski, International Law..., part 1, p. 340.

81 Speech of Chancellor Hitler to Reichstag, April 28, 1939, "IC" 351 (1939), pp. 297-345. Adolf Hitler's
reflections on Germany's relations with Poland are included on pages 320-324 of this publication.

82 "Denn was haben Nichtangriffspakte tiberhaupt fir einen Sinn, wenn sich der eine Partner praktisch eine
Unmenge von Ausnahmefillen offenléasst! Es gibt entweder kollektive Sicherheit, das heilit kollektive
Unsicherheit und ewige Kriegsgefahr oder klare Abkommen, die aber auch grundsétzlich jede Waffenwirkung
unter den Kontrahenten ausschlieBen. Ich sehe deshalb damit das von mir und dem Marschall Pilsudski
seinerzeit abgeschlossene Abkommen als durch Polen einseitig verletzt an und damit als nicht mehr
bestehend!" (Der Fuhrer antwortet Roosevelt. Reichstagsrede vom 28. April 1939, Miinchen 1939, p. 25).
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declaration] unresolved" - a formulation probably meant to imply that it was accepting
acts against Germany's security. Besides, the essential circumstances surrounding the
conclusion of the agreement did not change (so the rebus sic stantibus clause did not apply);
moreover, Germany traditionally did not agree to unilaterally shape the contractual
relationship. Therefore, the Chancellor's termination of the Declaration was not legally
effective, although it clearly indicated Germany's intentions. The declaration did not
contain a mode of termination that could apply in the situation described. It is difficult to
consider Adolf Hitler's words as notification of an intention to terminate that was not
formally presented to Poland.

It seemed that the chancellor treated Poland's aspirations to secure its western borders as
a sign of bad faith® , and used this as a pretext to denounce the declaration. Mutual
British-Polish guarantees had indeed been given several weeks earlier because of the
possibility of aggression on allied territory. Prime Minister Arthur Neville Chamberlain
announced a unilateral declaration of support for Poland in the House of Commons on
March 31, 1939: "[..] in the event of any action which clearly threatened Polish
independence, and which the Polish Government accordingly considered it vital to resist
with their national forces, His Majesty's Government would feel themselves bound at once
to lend the Polish Government all support in their power. They have given the Polish
Government an assurance to this effect."84 . It was further elaborated on April 6, 1939,
and announced in the form of a joint Polish-British communiqué, stating that Poland gives
guarantees to the British, and that the agreement is not aimed at any other countrys? .
The agreement eventually became the cornerstone of the Polish-British alliance
agreement of August 25, 1939.86

The mala fides invoked by Adolf Hitler would have to be persistent and reprehensible,
which would be difficult to prove to the Polish authorities, whose conduct bore the
hallmarks of self-defense. In the context of the argumentation of the German side, it must
be concluded that any peace guarantees that Poland and other states gave to each other,
but to the exclusion of Germany, from the moment the 1934 declaration came into force,
were treated in Germany as a manifestation of hostility. This is an absurd concept, since,
for example, the Polish-British arrangements did not violate the Briand-Kellogg Pact of
1928, to which Germany was also a signatory, but confirmed and deepened peaceful
relations between the contracting parties. The Reich authorities did not attempt to
unilaterally terminate the Paris Pact, but instead used the agreement between Poland
and Great Britain as a pretext to claim, less than a month after its conclusion, that Poland
was persistently and mala fide violating the declaration. Germany, prior to its expiration

83 Marcin Kaldunski distinguished as manifestations of bad faith "bad will, intent to harm or ulterior motives"
enabling, contrary to obligations, the fulfillment of a party's own interest only. In doing so, he emphasized
that there must be an element of consciousness or intentionality, objectified in the conduct of the subject and
the effects of its activities (cf. M. Kaldunski, The Principle of Good Faith in International Law, Warsaw 2017,
pp. 359-362).

84 Statement by the Prime Minister in the House of Commons on March 31, 1939 [in:] The British War Blue
Book. Miscellaneous no. 9 (1939). Documents Concerning German-Polish Relations and the Outbreak of
Hostilities between Great Britain and Germany on September 3, 1939, New York 1939, p. 48.

85 Anglo-Polish Communiqué Issued on April 6, 1939 [in:] The British War Blue Book..., p. 49.

86 Agreement of Mutual Assistance between the United Kingdom and Poland - London, August 25, 1939 [in:]
The British War Blue Book..., pp. 49-52. See H. Batowski, Signing of the Polish-British Agreement of August
25, 1939 (Based on Foreign Office Documents), "DN" 4 (1971), pp. 3-11.
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scheduled for 1944, could not, under these conditions, unilaterally break it, and if, in its
view, the Poles violated their obligations under the agreement, it would have to seek a
peaceful settlement of the dispute?®” .

A reorientation of German policy toward aggressive and confrontational solutions was
evident, as evidenced by the change of outlook on the affiliation of the Free City of Danzig.
In the Chancellor's view, the issue was ripe for resolution: "after all, there was an open
question between Germany and Poland that sooner or later had to be naturally resolved,
the question of the German city of Danzig."8® . The proposal contained in a German
memorandum to the Polish government on April 28, 19398 was to incorporate the FCD
area into the Reich and create a German corridor through Pomerania. In return, Poland
was to gain, among other things, a guarantee of the inviolability of its border with
Germany and a non-aggression pact concluded for a quarter of a century. The Polish
authorities, through the mouth of Jozef Beck, Foreign Minister? , found these conditions
unacceptable and issued a negative reply to the German government9! .

Adolf Hitler and other German officials repeatedly officially affirmed their willingness to
fulfill in good faith their obligations under the 1934 Declaration of Non-Violence.In reality,
they exploited this act politically and did not intend to abide by its provisions, acting in
bad faith. The backstory of the conclusion of this agreement can be reconstructed on the
basis of a selection of materials, mainly from the white papers of the Polish?? and
German? | collected by Tadeusz Cyprian and Jerzy Sawicki® , and other documentation
of international relations, diplomats' reports and politicians' opinions? .

87 L.. Ehrlich, The issue of..., p. 49.

88 "Immerhin war zwischen Deutschland und Polen eine Frage offen, die frither oder spater ganz natiirlich
gelost werden musste, die Frage der deutschen Stadt Danzig" (Der Fihrer..., p. 23).

89 German Government Memorandum Handed to the Polish Government, on April 28, 1939 [in:] The British
War Blue Book..., pp. 32-36.

9 Speech Made by M. Beck, the Polish Minister of Foreign Affairs in Parliament on May 5, 1939 [in:] The
British War Blue Book..., pp. 36-42.

91 Memorandum Communicated to the German Government by the Polish Government on May 5, 1939, in
Reply to the German Government Memorandum of April 28, 1939 [in:] The British War Blue Book..., pp. 42-
47.

92Tn 1939, it was published by the Polish government-in-exile: in Paris in French, and in New York and London
- in English (T. Cyprian, J. Sawicki, Agresja na Polske w $wietle dokumentéw, part 1, Warsaw 1946, p. 11). In
addition, its Polish abbreviation was also published in 1940 (H. Batowski, The so-called "color books" of
1939/40 and the materials contained in them concerning Poland (Source study), "NDP. MiSzOITWS" VI (1962),
pp. 201-202. See Les relations polono-allemandes et polono-soviétiques au cours de la période 1933-1939.
Recueil de documents officiels, Paris 1939; Official Documents Concerning Polish-German and Polish-Soviet
Relations 1933-1939, London 1939; Official Documents Concerning Polish-German and Polish-Soviet
Relations 1933-1939, New York 1939; "White Book" containing documents concerning Polish-German and
Polish-Soviet relations in the period from 1933 to 1939, Paris 1940).

93 In September 1939, it appeared as a publication of the Reich Foreign Ministry. In turn, its supplement in
the form of the so-called Second German White Paper was published soon after, in the fall of 1939. In addition,
the Germans disseminated abridged foreign-language editions of the collection of documents (T. Cyprian, J.
Sawicki, Agresja..., part 1, p. 11; H. Batowski, The so-called "color books"..., pp. 201-202. See Urkunden zur
letzten Phase der deutsch-polnischen Krise, Berlin 1939; Dokumente zur Vorgeschichte des Krieges, Berlin
1939).

94T, Cyprian, J. Sawicki, Aggression..., part 1, passim.

9% See M. Zacharias, Polsko-niemiecka deklaracja o nieososowaniu przemocy z 26 stycznia 1934 roku [in:]
Polska wobec zmian w uktad sit politycznych w Europie w latach 1932-1936, Wroctaw 1981, pp. 78-106. Cf. M.
Wojciechowski, Stosunki polsko-niemieckie, Poznan 1965, pp. 97-109; K. Lapter, Pakt Pitlsudski-Hitler. Polish-
German Declaration of Nonviolence of January 26, 1934, Warsaw 1962; J. Ciatowicz, Polish-French Military
Alliance 1921-1939, Warsaw 1971, pp. 192-198; W. Jedrzejewicz, The Case of Preventive War with Germany,
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Germany's bad faith stemmed not only from the manner in which it concluded the
declaration, but above all from the interpretation and execution of its provisions leading
to the instrumentalization of this legal act. As a result, the agreement was made a means
of implementing anti-Polish policies. It should be recalled that the initiative to conclude
the Non-Aggression Pact came from representatives of Poland, who believed that after the
withdrawal of the Third Reich from the League of Nations in 1933, it was necessary to
base security guarantees on direct agreements with Germany, rather than counting on
decisive steps by France, which was then immersed in cabinet crises (in 1933 alone there
were as many as four councils of ministers on the Seine).

Political talks were taken up on May 2, 1933, when a meeting took place between Adolf
Hitler and Alfred Wysocki, the Polish special deputy in Berlin. At that time, the Chancellor
reaffirmed the German government's "firm intention to maintain its attitude and to
proceed as closely as possible within the framework of the existing treaties," which was
not groundbreaking, but rather declaratory and courteous?® . After Ludwik Morstin probed
the mood of the French and it became clear that they were not ready to defend Poland's
independence, Jozef Pilsudski decided to finalize talks with Germany®’ . November 24,
1933. Hans Adolf von Moltke, a German deputy in Warsaw, was informed that Adolf Hitler
greatly welcomed Jozef Pilsudski's proposal to conclude an agreement to renounce violence
in mutual relations. In the same dispatch, Konstantin von Neurath, Reich Foreign
Minister, stressed: "our proposed framing of the declaration by no means implies
recognition of the present eastern borders of the Reich. On the contrary, this declaration
1s intended to make it possible to solve all problems, and therefore also territorial ones."98
. The agreement, therefore, was not intended by the Germans as a supplement to the
Treaty of Locarno guaranteeing the permanence of their eastern border, but, conversely,
as an opportunity to revise it.

French and Romanian diplomats pointed out that Adolf Hitler's intentions were only
seemingly peaceful, and to the political naiveté of Jozef Pilsudski. They argued that the
declaration strengthened the legitimacy of the new Third Reich authorities, and on the
other hand distracted Poland from Germany's aggressive intentions. The document also
irritated the USSR authorities, fearing a secret Polish-German agreement aimed at their
interests? . Meanwhile, Jozef Pilsudski left no illusions in a March 7, 1934 conversation
with Kazimierz Switalski, former prime minister and then Speaker of the Sejm. Switalski
described its course in the following way: "The Commandant, however, does not believe
and warns us not to think that this arrangement of peaceful relations between Poland and
its neighbors was to last forever; the Commandant calculates that good relations between
Poland and Germany may last four more years [until 1938], due to the mental

"ZH" 9 (1966), pp. 168-170; P. Lossowski, Polish-German Relations in the Years 1933-1939 and the September
Disaster, part 1, "WPH" 1 (1963), s. 133-140.

96 A. Wolski, Polish-German Pact of 1934, "SM" 6 (1953), s. 70.

97 M. Zacharias, Polish-German Declaration..., p. 96.

98 Ambassador Hans Adolf von Moltke's account of his audience with Marshal Jozef Pilsudski on November
28, 1933. [in:] T. Cyprian, J. Sawicki, Aggression..., part 1, p. 65.

99 Comments in the Soviet press after the warming of Polish-German relations were critical. The editors of the
daily Izvestia pointed out as early as May 5, 1933 that "Hitler is deluding Poland" (A. Wolski, Pact..., p. 70).
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transformations that will take place in the German people. For more years, however, the
Commandant does not vouch."100

Jozef Pilsudski's attempts to delay the negative consequences of German policy towards
Poland, which was to be served by the conclusion of the declaration, should be assessed as
politically correct. The rationale here is especially the likelihood of the assumed inaction
of the Polish allies of France and Great Britain in the event of an armed conflict, which
indeed occurred!®! . Presumably, without Germany's illusory guarantees, Poland would
have already become the target of an onslaught by its western neighbor, e.g., instead of
Czechoslovakia, which, since the conclusion of the Munich Agreement on September 29,
1938, gradually lost further territories to the Third Reich, as detailed below. After the
death of Jozef Pilsudski, his warnings were still disregarded in 1938 by Foreign Minister
Jozef Beck!0? and Marshal Edward Rydz-Smigly'% , which negatively affected Polish
preparations for war.

The example of Gdansk Pomerania, which became the arena of German crimes at the
beginning of the war, showed how the declaration influenced the unification of the German
minority under the banner of National Socialism, and at the same time how apparent was
its effect on the attitudes toward Poland of ethnic Germans with Polish citizenship. In the
report From the National Minority Movement, the staff of the Public Security Department
of the Pomeranian Provincial Office for January 1934 noted, "The mood among Germans
and the reserve in speeches already observed in the previous month has not changed.
Rather, under the influence of the Polish-German non-aggression agreement, there was
some further relaxation. Although the German mountain has been surprised and confused
by this fact, and no special delight can be seen in it, the German people in general have
welcomed the conclusion of the agreement, as they combine with it the hope of serious
benefits for themselves."1%4 . It was hoped above all for the development of trade relations
between the countries, and especially for an improvement in the situation of farmers.
Subsequent reports from the office showed that after the first wave of enthusiasm and
readiness to cooperate, the German minority began to distance itself from the Polish
authorities. However, the return to the tenets of peace policy, presented in the local press
as Adolf Hitler's goal for Poland, attracted and bound local Germans to the ideology of
National Socialism5 .

100 M. Kaminski, M. Zacharias, Polityka zagraniczna II Rzeczypospolitej 1918-1939, Warsaw 1987, p. 172.

101 The French and British authorities, despite mutual military guarantees, did not decide to initiate massive
military action against Germany. They were limited to issuing an ultimatum to the German government, and
as a result of its non-acceptance, Poland's western allies found themselves at war with the Third Reich on
September 3, 1939. Due to the non-military nature of the 1939 conflict, it was referred to as a strange war (A.
Czubinski, History of Poland in the 20th Century, Poznan 2007, pp. 196-199).

102 M. Kaminski, M. Zacharias, Foreign Policy..., pp. 244, 258; M. Kornat, The Politics of Balance 1934-1939.
Poland between East and West, Cracow 2007, p. 45.

103 T,, Wyszczelski, Marszalek Polski Edward Rydz—Smigly (1886-1941), Torun 2013, pp. 336-339.

104 M. Wojciechowski, The German minority in Pomerania vis-a-vis the Polish-German declaration of non-
violence of 1934. [in:] The Polish-German Declaration of Non-Violence of January 26, 1934 from the
Perspective of Poland and Europe on the Seventieth Anniversary of the Signing. Studies, edited by M.
Wojciechowski, Torun 2005, p. 320.

105 Jbid, pp. 317-325.
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It should be noted that while Germany treated the 1934 Declaration of Non-Violence as a
smokescreen for the revision of the Versailles system and war preparations!% , the Polish
side's ratification of the agreement was a consequence of its previous policy in the
international arena. Emil Rappaport pointed to the long-standing efforts of Polish
politicians and lawyers to introduce a strict prohibition of war as a means of resolving
interstate conflicts, undertaken, among others, at the Eighth Assembly of the League of
Nations in 1927. Poland's peaceful attitude is also evidenced by the content of
international agreements concluded by it, their implementation and the initiation of the
Conference on the International Unification of Criminal Law (the first was held in Warsaw
in 1927)107

Prohibition of a war of aggression

In addition to the norms of the 1928 Briand-Kellogg Pact and the 1934 Declaration, from
which the prohibition of war stemmed, Germany was bound by the customary prohibition
of war of aggression109. Justifying its validity, the International Military Tribunal, in its
October 1, 1946 judgment, interpreted the authentic Paris Pact, pointing to its
antecedents!%® . Stressing the importance of defining the crime of aggression, it pointed to
four documents testifying to the widespread approval of this prohibition:

- Draft Mutual Assistance Treaty of 1923.109 ;
- Protocol for the Peaceful Settlement of International Disputes of October 2, 1924.110 ;
- Declaration on War of aggressions of September 24, 1927.111 ;

- Resolution on the prohibition of war of aggression of February 18, 1928.112

106 Cf, M. Cyganski, German political emigration vis-a-vis the non-aggression pact between Poland and the
Third Reich, "Review of International Relations" 1 (1974), pp. 63-76.

107 E.S. Rappaport, The issue of..., pp. 27-28.

108 From the prohibition of war of aggression should be distinguished from the prohibition of aggression, the
definition of which in the interwar period raised numerous doubts in the doctrine of law, which in principle
has not changed until modern times. However, attempts to formulate the above-mentioned prohibitions have
a common feature - on their occasion often tried to determine the meaning of the term "aggression" (see A.
Deryng, Geneva Protocol on the Peaceful Settlement of International Disputes, "PPiA" 50 (1925), pp. 197-218;
W. Komarnicki, Determination of aggressor in modern law of nations [in:] Memorial book in honor of Leon
Pininski, vol. 1, Lvov 1936, pp. 422-442; M. Krol, The issue of aggression in international law, "RPW" X (1939),
pp. 167-314; M. Lachs, The struggle over the definition of aggression, "WPP" 3 (1952), pp. 446-459; B. Ferencz,
Defining International Aggression, The Search for World Peace. A Documentary History and Analysis, vol. 1-
2, New York 1975; M. Flemming, Defining Aggression, "WPP" 2 (1975), pp. 204-215; P. Grzebyk, Criminal
Responsibility for the Crime of Aggression, Warsaw 2010, pp. 66-116; eadem, Definition of the Crime of
Aggression (after the IMT Review Conference), "PiP" 1 (2011), s. 45-58). 110 Trial..., vol. I, pp. 221-222.

109 Text of the [Draft] Treaty of Mutual Assistance, "LNOJ SS" 16 (1923), pp. 203-206.

110 Protocol for the Pacific Settlement of International Disputes. Adopted by the Fifth Assembly of the League
of Nations on October 2nd, 1924, Geneva 1924. cf. W. Mazurczak, Protocol for the Peaceful Settlement of
International Disputes. A contribution to the activities of Polish diplomacy in 1924, "DN" 3 (1975), pp. 53-70.
111 Declaration Concerning Wars of Aggression. Resolution Adopted by the Assembly on September 24th, 1927
(Morning), Geneva 1927.

112 C, Hughes, Outlook for Pan Americanism - Some Observations on the Sixth International Conference of
American States [Resolution of February 18, 1928], "Proceedings of the American Society of International
Law" 22 (1928), pp. 14-15.
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The draft treaty of 1923 and the protocol of 1924, created under the auspices of the League
of Nations, did not become binding acts of international law, but gained approval from
dozens of states at the time, which was representative of the proposals contained in them.
Michal Krol, in the pages of the Vilnius Legal Yearbook, admitted in 1939: "so we are not
dealing here with the norms of positive international law in the proper sense of the word,
but because of the official origin of these documents and the role they played in the
development of the League's law, neither can they be counted as manifestations of a
private and non-binding doctrine of international law; at the time of their creation they
were undoubtedly closer to positive law."13 | That is why the Polish jurist characterized
the draft agreements in the chapter of his study devoted to treaty law, rather than to the
doctrine of international law. In contrast, the 1927 Declaration and the 1928 Resolution
were unanimously adopted by the Assembly of the League of Nations and the Sixth Pan-
American Conference in Havana, becoming universally binding acts of international law.

The Nuremberg Judgment of 1946 clarified the nature of these documents: "all these
expressions of opinion and others that can be cited, so solemnly executed, reinforce the
interpretation that the Tribunal derives from the Paris Pact that resort to war of
aggression is not only illegal but criminal."'14 . Thus, both unratified treaties and widely
supported draft treaties or regional pacts had, according to the cited ruling, the value of
expression of opinion, which is, according to Article 38(2) of the Hague Tribunal Statute,
evidence of practice useful in determining the customary norm.

The draft Mutual Assistance Treaty of 1923 was prepared within the framework of the
Provisional Mixed Commaission, established in 1921 on the recommendation of the First
Assembly of the League of Nations!!® . In the end, the draft under procedure received
mostly unfavorable assessments from governments. The criticism, however, was not of the
prohibition of war of aggression, but of the way in which the term "aggression" was
defined, intended to be the basis for the obligations of states set forth in the draft
agreement. The 1946 Nuremberg judgment stated: "The principal objection appeared to
be in the difficulty of defining the acts which would constitute 'aggression,' rather than
any doubt as to the criminality of war of aggression."!'6 . Responding to the draft
agreement, the German government, in its July 24, 1924 response, accepted the proposed
ban: "A war of aggression is declared in principle to be an international crime and is
categorically interdicted. The object of such a war is assured of the speediest assistance
against the aggressor. [...] The object of this draft treaty is thus clearly defined. Its
significance and value are beyond all manner of doubt. But whether the method adopted
for the achievement of that object is practicable and appropriate is open to serious
question"117 | Thus, explicitly ("beyond all manner of doubt") approved by Germany the
prohibition formulated in Article 1 of the 1923 draft treaty. - "The High Contracting
Parties solemnly declare that aggressive war is an international crime and severally

113 M. Krol, The issue of..., pp. 188-189.

114 Trial..., vol. I, p. 222.

115 M. Krol, The Issue..., pp. 186-188; cf. S. Sierpowski, Political Aspects of Disarmament (1919-1925),
"AULFH" 17 (1983), s. 65-70.

116 Trial..., vol. I, p. 221.

117 Replies from Governments. Germany [in:] Treaty of Mutual Assistance. Replies from Governments, Geneva
1924, pp. 18-19. See the text of the reply: ibid, pp. 18-21. cf. B. Winiarski, Security, Arbitration, Disarmament,
Warsaw 1928, pp. 80-84.
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undertake that no one of them will be guilty of its commission." - also bound the Reich in
1939.

The 1946 Nuremberg Judgment also mentioned the 1924 Protocol for the Peaceful
Settlement of International Disputes, the so-called Geneva Protocol!!® . The adjudicators
pointed out the importance of the document: "Although the Protocol was never ratified, it
was signed by the leading statesmen of the world, representing the vast majority of the
civilized states and peoples, and may be regarded as strong evidence of the intention to
brand aggressive war as an international crime."!'® . Thus, it was stated that it was
irrelevant whether the described act was ratified, as it was representative due to its
unanimous adoption by 48 members at the Fifth Assembly of the League of Nations (even
though Germany was outside the organization's structures at the time). The protocol's
universal approval testified to the practice of states and was convincing evidence of the
intention (strong evidence of the intention) to criminalize war of aggression as an
international crime. The prohibition was included in the act's preamble as follows: "[The
Undersigned] Asserting that a war of aggression constitutes a violation of this solidarity
[of the members of the international community] and an international crime." (paragraph
3 of the preamble).

Unlike the two previously characterized documents, the third was a binding act of
international law - the 1927 Declaration on War of aggressions was described by Michael
Krol as a "platonic resolution of the Eighth Assembly [of the League of Nations]."120 .
Although it did not define aggression, it contained a prohibition of war of aggression,
endorsed by Germany: "[The Assembly] Being convinced that a war of aggression can
never serve as a means of settling international disputes and is, in consequence, an
international crime [...] Declares: (1) That all wars of aggression are, and shall always be,
prohibited." (paragraph 4 and paragraph 6(1) of the declaration).

The last piece of international law mentioned in the verdict was a 1928 resolution
unanimously adopted by 21 U.S. states at the Sixth Pan-American Conference in Havana.
It stated: "That war of aggression constitutes an international crime against the human
species", and further extended the prohibition of aggression: "All aggression is considered
illicit and as such is declared prohibited.". Manfred Lachs mentioned other such initiatives
by US states!2! , such as the Rio de Janeiro Treaty on Non-Aggression and Conciliation of
October 10, 1933122 and the Buenos Aires Additional Protocol on Non-Intervention of

118 See S. Sierpowski, Political aspects of..., pp. 70-74.

119 Trial..., vol. I, pp. 221-222.

120 M. Krol, The issue of..., p. 204.

121 M. Lachs, Struggle..., p. 457.

122 Anti-War Treaty on Nonaggression and Conciliation, Signed at Rio de Janeiro, October 10, 1933, "FRUS
DP [1933]" IV (1950), pp. 234-240. Article 1 of the agreement criminalized aggressive war: "The High
Contracting Parties solemnly declare that they condemn wars of aggression in their mutual relations or those
with other states, and that the settlement of disputes or controversies of any kind that may arise among them
shall be effected only by the pacific means which have the sanction of international law". The treaty applied
to Romania and Bulgaria in addition to the numerous American signatories (see G. Atkins, Encyclopedia of
the Inter-American System, Westport 1997, pp. 25-26). Robert Jackson, the U.S. prosecutor at the Nuremberg
Trials, pointed out the significance of the treaty in a speech he gave before members of the Inter-American
Bar Association in Washington in 1941: "the Argentine anti-war treaty, signed at Rio de Janeiro in 1933, is
one of the most important American contributions to the growth of the law in the last decade. It is in a real
sense a precursor of the system of consultation which was started at Buenos Aires in 1936". R. Jackson, The
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December 23, 1936123 Thus in 1939. Germany was bound by the customary prohibition of
war of aggression to the extent described in the 1946 IMT ruling.

Prohibition of crimes against peace in the 1945 IMT Charter

Pointing to the prohibition of war under the Briand-Kellogg Pact of 1928 and the
prohibition of war of aggression, the adjudicators of the main Nuremberg trial presented
in their argument the international legal basis for the prohibition of crimes against peace.
The 1945 IMT Charter states that its object is "the planning, preparation, initiation or
waging of an aggression war or a war in violation of international treaties, agreements or

guarantees, or complicity in a plan or conspiracy to commit one of the aforementioned acts"
(Article VI(a)).

The ban also included war as a result of violations of customary and treaty norms of
international law. Personal responsibility was established for those committing crimes
regardless of their motivations, which could be the interests of European Axis states,
personal motives and membership in a particular organization. The post-Nuremberg
jurisprudence equated responsibility for aggressive acts with responsibility for war of
aggression.

In the case of a certain category of defendants, superiors of states and responsible state
officials, the possibility was ruled out that their acts could be considered in compliance
with the norms of international law or that mitigating circumstances could be applied to
them to criminalize their conduct because of their state positions (Article VII). In contrast,
the principle of respondeat superior, from which the release of a subordinate from possible
responsibility and sanctions for obeying a superior's order, was significantly reduced in
the IMT Charter. A respondeat superior who obeyed an order of the government or a
superior that resulted in a violation of a prohibition could at most count on discretionary
leniency by the tribunal due to the requirement of justice (Article VIII). Also incompatible
with international law were the omissions of superiors who failed to stop subordinates
from committing crimes against peace, although within the limits of their relationship
with their subordinates they should have known of their actions.

In addition to the general elements of a crime against peace, i.e. the prerequisites for its
commission, the IMT Charter defines unlawful acts. The stadial forms of this crime were
prohibited, basically reflecting its full march, iter delicti: "preparation, initiation or
conduct." The following phenomenal forms were sanctioned: leadership, organization,
incitement and complicity. Provision was made for the unlawfulness not only of carrying
out the crime against peace, but also of drawing up its plan and carrying out the
conspiracy.

Legal Basis of Our Defense Course. We Are Creating Important Precedents, "Vital Speeches of the Day" 13
(1941), p. 401. See speech: ibid, pp. 399-403.

123 Additional Protocol Relative to Non-Intervention, December 23, 1936 [in:] Inter-American Peace Treaties
and Conventions, Washington 1954, pp. 41-44. See G. Atkins, Encyclopedia..., p. 15.
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At this point, it is important to point out the international legal basis for the charter. In
the aforementioned Nuremberg Judgment of 1946, the adjudicators explained: "The
Charter is not an arbitrary exercise of power on the part of the victorious Nations, but in
the view of the Tribunal, as will be shown, it is the expression of international law existing
at the time of its creation; and to that extent is itself a contribution to international law."124
. Thus, they concluded that the norms contained in the Charter are an expression of
international law in force at the time they were established, and institutions hitherto
unknown to law were not codified.

The allegation raised by the defendants of violation of the principle of nullum crimen sine
lege was countered in the ruling, where it was emphasized that it does not limit
sovereignty, but is generally a rule of justice!25 . The presentation of this principle as an
emanation of the rule of justice, but one that does not affect sovereignty or the ability of
the addressee of the norm to exercise it, made it possible to conclude that it is just to try
the acts of the defendants for crimes against peace, and unjust to refrain from punishing
them, especially when they must have been aware of the illegality of their actions26 ,

Using the 1907 Hague Regulations as an example, the adjudicators also questioned the
validity of claims that there had been a violation of the principle of nulla poena sine lege.
They stated that the act positively prohibited, among other things, certain methods of
warfare, but did not indicate possible penalties for violations of international legal norms,
nor did it establish or indicate the competent judicial body with the power to apply the
regulations. However, the lack of definition of sanctions did not prejudge the legality of
the acts indicated in the IMT Charter, and the fact that codification did not exist did not
determine the non-applicability of their prohibition27 .

A correct view of the so-called "Nuremberg clause" was expressed by Pawel Burzynski,
emphasizing that the exception to the principles of nullum crimen sine lege and nulla
poena sine lege was justified because of the extra-tractual (customary and derived from
general principles of law) basis of the crime. The application of a prohibition in force but
not arising from contractual obligations faced factual difficulties that could be overcome
by institutionalizing it in a positive law act. Otherwise, there was often a "lack of basis for
the realization of criminal responsibility."128 | With regard to the crime of aggression, the
complications when trying to apply the norms were explained by Patrycja Grzebyk: "Thus,
if there is a will to try a person for the crime of aggression, then in order for everything to
take place in accordance with the requirements of lege artis, it is necessary to invoke a
solid legal basis that would authorize holding an individual responsible for this type of
crime."129

124 Trial..., vol. I, p. 218.

125 "A Timitation of sovereignty, but is in general a principle of justice" (ibid., p. 219).

126 Thid.

127 Ibid, pp. 220-221.

128 P, Burzynski, Statutory definition of criminal sanctions, Warsaw 2008, p. 107. Cf. K. Indecki, The principle
of nullum crimen sine lege in international criminal law [in:] Gaudium in litteris est. Jubilee book offered to
Mrs. Professor Genowefa Rejman on the occasion of her eightieth birthday, ed. L. Gardocki et al., Warsaw
2005, pp. 139-158.

129 P, Grzebyk, Responsibility..., p. 117.
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With the above reasoning - in view of the adoption and entry into force of the 1945 Charter.
- it 1s difficult to see a violation of the principle of lex retro non agit. In the so-called
Nuremberg legislation, it did not suffer a limitation in any way, since the Charter of norms
did not introduce or modify previously existing prohibitions, but changed their form, and
in connection with the codification was made more specific - sanctions and procedures were
specified. Similar theses were presented by lawyers quoted in 1948 by Tadeusz Cyprian
and Jerzy Sawicki, including Robert Wright, chairman of the United Nations War Crimes
Commission (which functioned from 1943 to 1948, officially dissolved in 1949), Jacques
Descheemaeker, a French lawyer, Robert Jackson and Telford Taylor, US prosecutors in
the main and subsequent Nuremberg trials, respectively!s0 .

The prohibition of war formulated in the aforementioned acts of international law, created
before the outbreak of World War II, was the basis for rejecting dubious German claims to
recognize as legitimate the aggression against Poland in 1939. Restricting the waging of
wars became a fundamental means of realizing the primary objective of the League of
Nations - the preservation of peace between states. Excluding war as a means of settling
international disputes, complementary states generally concluded bilateral arbitration
agreements with each other. The Polish and German representatives agreed, while
maintaining voluntary contracting, on both the prohibition of war and the order for the
peaceful settlement of disputes and arbitration.

As the future showed, the humanitarian and pacifist tendencies in international law of
the interwar period did not protect Germany's national aspirations. Recognizing the defeat
of the Central Powers in the Great War as a humiliation, their authorities sought by
various methods to rebuild their imagined power. The fact that Germany's superpower
claims stemmed from a tradition of unauthorized assaults on neighboring states was no
argument for its authorities to cease their aggressive foreign policy.

It is worth quoting the assessment of Ludwik Ehrlich, who rightly summed up his
consideration of the prohibition of war arising from the agreements concluded between the
Republic and the German Reich as follows: "according to the state of the law of nations,
therefore, and in particular the norms in force between Poland and Germany in 1939,
especially in September of that year, war was impermissible, especially between Poland
and Germany, and neither of these states, when initiating armed action against the other,
could consider this action as war as would have been permissible, for example, in 1913."131

It is true that compared to the period before the Treaty of Versailles, the prohibition of
war became more categorical between the wars, although not absolute. There was a
possibility, but due to procedure it was more theoretical than practical, to launch a legal
war of aggression in accordance with Article 15 of the League of Nations Pact. Germany,
however, had not been subject to this regulation since the denunciation of the Treaty of
Arbitration in 1936.

Thus, the provocation of war or war of aggression on September 1, 1939, was governed by
the international legal prohibitions binding Poland and Germany and stemming from the
Briand-Kellogg Pact of 1928, the 1934 Declaration of Non-Violence and the international

130 T, Cyprian, J. Sawicki, Law..., pp. 255-256.
131 1,, Ehrlich, The issue of..., p. 49.
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customs established by the 1945 London Agreement and the 1946 Nuremberg
Judgment.These prohibitions did not contain specific sanctions or procedures for their
application until they were codified in detail, although they were sufficient to demonstrate
Germany's responsibility for their violation through legal proceedings.

The realization that the prohibition of war defined only contractually was insufficient was
revealed in the obligations assumed in the event of war, especially those contained in
Article 10 of the League of Nations Covenant, which in turn testified to the ineffective
functioning of the League. The restriction contained, on the one hand, a negative
obligation (to refrain from military action aimed at violating the territory of another
League member) and, on the other hand, a positive one (to assist a member of the
organization attacked by an external aggressor - such was Germany vis-a-vis Poland). In
addition, Article 11 of the Pact recognizes the identity of a member state's security with
the interests of the union as a whole, and agrees to take all effective measures to prevent
war, if only in the face of its threat. It also accepted obligations in the event of war initiated
by a League member (Article 16 of the pact). The interpretation of the pact also implied,
nolens volens, the permissibility of war in several situations before and after the
exhaustion of peaceful means (especially Articles 10, 12(1), 12(2) and 15(7))132 . Although
the Pact was not binding on the Reich in 1939, it did not cease to be a source of
international law for its other signatories (including Poland), and it did not lose its value
as a testimony to the consensual will of a significant number of states at the time.

Obligation to notify the declaration of war

The regulation requiring the signatory to give effective notification of the start of the war
required action. Both the manner of notification and its timing had legal significance. The
standards for notification were contained in the 1907 Hague Convention (III), which was
in force in Polish-German relations.

Obligation in the 1907 Hague Convention (III)

In addition to the aforementioned agreements and customs, Germany was also obliged to
observe the 1907 Convention on the Commencement of Hostile Steps, which was in force
in Polish-German relations (known as the Hague Convention (II1))!33 , which implied the
obligation of a state starting a war to notify the attacked party of this fact (Article 1): "The
Contracting Powers recognize that steps of war between them shall not be commenced
without prior and unambiguous notice, which shall be in the form either of a reasoned
declaration of war or in the form of an ultimatum with a conditional declaration of war."
This prior notice (préalable) and unambiguous notice (non équivoque), according to the

132 E. Muszalski, Starting..., pp. 165-167.
133 Abkommen tber den Beginn der Feinseligkeiten. Vom 18. Oktober 1907 (RGBI. 1910, 2, 82). Cf. Convention
Concerning the Beginning of Enemy Steps (O 1927, No. 21, item 159).
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resolution and decree adopted by the Institute of International Law in 1906, were to be
judged by the time elapsing between the notice and the outbreak of war!34 .

The codification of the relevant norms came on a wave of agitation following the outbreak
of the Japanese-Russian conflict in 1904. At that time, there was a break in diplomatic
relations between the warring parties, but an explicit declaration of war (déclaration de
guerre expresse) by the Japanese authorities was missing!35 . Discussions on the issue of
declaring war were held by legal authorities at the 1906 session of the Ghent Institute of
International Law.136 Point IV of the resolution, which was not adopted (due to editorial
objections) by the institute's plenum, stated: "a state of war, improperly created,
nevertheless imposes on the belligerent parties all those obligations which arise from a
war properly begun."!37 . Because of the seriousness of the body and the unanimous
manner in which the remark was formulated, it was an expression of the opinion of the
legal doctrine.

Thus, the failure of a signatory to the agreement to initiate war in compliance with the
relevant procedures under international legal norms (and, in the case of Germany, also
internal!3®) did not relieve it of its obligation to conduct military action and occupation in
accordance with the other ratified international agreements governing the relevant issues.
However, for starting a war without notification, although it was not indifferent in the
sphere of international law, no explicit contractual sanctions were provided. Performance
of the obligations imposed by the Hague Convention (III) was carried out on a
discretionary basis, and their violation was primarily subject to moral sanction and public
condemnation, which did not exclude other more severe consequences derived from the
responsibility regime. As Edward Muszalski aptly stated, "the sanction of the rules is to
be [...] the legal consciousness of the civilized world."139 ,

The necessity of declaring war was confirmed, in connection with the validity of the Hague
Convention (III), by representatives of German science, including the doctrine of
international law: Lassa Oppenheim (considered the father of modern international law)
and Josef Kohler, and, prior to the adoption of this agreement, also Samuel von Pufendorf
(precursor of the Enlightenment in Germany, philosopher and historian), Christian Wolff
(philosopher of the Enlightenment era), Friedrich Geffcken (19th century diplomat and
jurist) and August Heffter. In contrast, the view that war should be declared, albeit in any
form, not necessarily a declaration, was supported by the said Theodor von Schmalz and
Heinrich Oppenheim (an international law specialist and philosopher). The views of these
authors were based on the basic distinction made by Hugo Grotius - between legal war
(solenne) and illegal war (minus solenne). The recognition of a conflict as consensual de
lege artis required the cumulative fulfillment of two conditions: the conduct of war by the

134 K, Muszalski, Starting..., p. 142.

135 J, Dyskant, Port Arthur 1904, Warsaw 1996, pp. 50-51.

136 E. Muszalski, Starting..., p. 136.

137 Ibid, pp. 138-139.

138 The need to enact a law in the event of a declaration of war was mentioned by Carl Schmitt, indicating the
disposition of the norm in Article 45(2) of the Weimar Constitution (C. Schmitt, Science..., Warsaw 2013, p.
427).

139 Tbid, p. 140.
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representatives of the highest state power and the declaration of war in accordance with
the accepted protocoll4 .

The effect of declaring war - in violation of international law - on the validity of agreements
governing the conduct of war or concluded for the duration of war is an important issue in
further consideration of Polish-German obligations and violations of the laws and customs
of war by Germany during its occupation of Polish lands. It should be pointed out that the
incompatibility with international legal norms of starting a war does not cause the legal
benefit of excluding the obligation to execute the laws of war.

Law of war

During the war and in the event of occupation, treaty and non-treaty regulations were
applicable, which were generally intended to mitigate the impact of the conflict not only
on the population of the belligerent party, but on the civilian population in general. Their
presentation serves to indicate the legal basis for qualifying Germany's criminal acts
against Poland.

Protection of the population of the belligerent party

A special dimension of protection in a state of war concerned the population of an enemy
state. The relevant norms defining the standard of conduct in this matter were codified in
the form of orders and prohibitions in the 1907 Hague Convention (IV), that is, long before
the outbreak of World War 11, and after its end in the form of the prohibition of war crimes
in the 1945 IMT Charter. These regulations, regardless of when the norms were positively
established, applied to Polish-German relations between 1939 and 1945.

Obligations and prohibitions in the 1907 Hague Convention (IV)

The exceptional circumstance of war was regulated, also in force after September 1, 1939,
by the Hague Conventions of October 18, 1907: "in the event of the outbreak of war,
treaties, existing between belligerent parties, shall terminate, except those which were
concluded precisely because of war."'4! . It was developed during the Second Hague

140 Ibid, pp. 66-69, T1-73.

141 Julian Makowski pointed to the example of the Treaty of Versailles, which included regulations on
Germany's obligations to the Allied Powers after the Great War. Its Articles 282-287 contained a catalog of 36
international agreements, the validity of which was restored, and the others were considered abrogated by the
war, as mentioned earlier (J. Makowski, International Law..., part 1, p. 340).
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Conference. Its participants deliberated primarily on ways to settle disputes peacefully
and build a system of universal security!42 .

The three Hague agreements already mentioned, the Convention for the Peaceful
Settlement of International Disputes (Hague Convention (I)), the Convention concerning
the Commencement of Hostilities (Hague Convention (III)) and the Convention concerning
the Laws and Customs of War on Land, together with the Regulations concerning the
Laws and Customs of War on Land (Hague Convention (IV)), were applicable to Polish-
German relations. These acts, monuments to the law of armed conflict, were ratified by
the Second Reich and the reborn Republic. As a rule, they were in force in the event that
every party to the conflict was a signatory to them (they contained a si omnes clause). On
the subject of protecting the belligerent party, establishing and regulating the customs of
war, the Hague Convention (IV)!4 and its accompanying Rules of Procedure were
groundbreaking. Together with the Hague Convention (II)44 they were a development of
legal ideas derived from the unratified Brussels Declaration of 1874.14> The conference
that resulted in the adoption of the Declaration was convened on the initiative of Tsar
Alexander II Romanov. The convention, held from dJuly 27 to August 27, 1874, was
attended by representatives of fifteen countries, including the Reich.

The German Emperor and King of Prussia were represented at the meetings by General
Konstantin von Voigts-Rhetz. Reports from Sir Alfred Horsford, the British military
minister, sent to Earl Edward Stanley, the foreign minister there, indicate that the Berlin
plenipotentiary also spoke on important issues of aggression and occupation for
establishing the German position. The official opinions expressed at the time are
indications and a prelude to further deliberations on the interpretation of the norms of the
Hague Convention (IV). The German delegate disapproved of the statement that unlimited
rights must be granted to the population of the occupied territories, noting: "In the
interests of humanity, [is] that no encouragement should be given to the inhabitants of an
occupied district to rise against the invader, as such a course would lead to repressive
measures, which instead of diminishing the horrors of war, would tend to increase them.".
However, he opted to legalize spontaneous uprising against the approaching aggressor,
thereby also granting veteran status to those combatants who, while respecting the laws
and customs of war, did not meet the conditions set forth in the draft declaration (Article
9, paragraphs 1-4). It also allowed for the possibility of occupation to exist not only when
a power was established that actually and visibly exercised control over the occupied area,
but also de jure - without its military manifestation. As a justification and measure of
possible requisitions and contributions on the part of the enemy, the German
representative recognized the necessities of war (exigencies of war), the most radical
variant discussed, rejecting the rules of reciprocity (according to which the army of the
occupying power was entitled to impose as much tribute as it could collect in its own

142 K, Muszalski, Starting..., p. 142.

143 Convention Concerning the Laws and Customs of Land Warfare (Official Gazette, 1927, No. 21, Item 161);
Abkommen, betreffend die Gesetze und Gebrauche des Landkriegs. Vom 18. Oktober 1907 (RGBI. 1910, 2,
107).

144 Abkommen, betreffend die Gesetze und Gebrauche des Landkriegs. Vom 29. Juli 1899 (RGBI. 1901, 44,
423).

145 Projet d'une Déclaration Internationale Concernant les Lois et Coutumes de la Guerre (Texte Modifié par
la Conférence), "BFSP" LXV (1881), pp. 1059-1067.
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country or as much as the army of the invaded state would be entitled to impose in its own
country)46

In turn, the creators of the Brussels Declaration recycled the principles of the American
Rules of Warfare - "Instructions for the Government of Armies of the United States in the
Field"'47 | also known as the Lieber Code, after its editor, Francis (Franz) Lieber, an
American lawyer and political philosopher of Prussian descent. The code was the first
attempt to comprehensively regulate military action. It was promulgated during the Civil
War by Order No. 100, issued on April 24, 1863 by Abraham Lincoln, President of the
United States and Commander-in-Chief of the Union Army!4¢ . As part of the analysis of
the Hague Convention (IV), it should be noted that its signatories, as is evident from the
attached arena, sought "to revise the laws and general customs of war, either to define
them more precisely or to limit them somewhat in order to weaken, if possible, their
severity" (paragraph 4 of the preamble). In connection with their "desire to lessen the
miseries of war" (paragraph 6), they prepared and adopted the Regulations on the Laws
and Customs of War on Land, the provisions of which, as the preamble makes clear, were
not a sufficient legal basis for the conduct of war. The Convention thus regulated the
conduct of war and occupation in accordance with the aforementioned directives.

The rules of procedure attached to the agreement, its primaries, contained a relatively
broad regulation of the laws and customs of land warfare. The codifiers described the
states of facts that could occur in the three phases of a conflict already underway: the
course of conquest, its legalization by bargaining and occupation. It is significant that no
reference was made to the initial stages, i.e. the start of the war, and the possible final
stage, after occupation. While the first of these stages absolutely occurs in any war,
occupation can, in practice, last a very long time and end neither with the withdrawal of
the occupying forces coupled with the assumption of real power by the sovereign, nor with
the annexation of the occupied territories.

The Hague Regulations consist of three sections, the first two of which deal with hostilities
and the last with occupation, which is presented in the next section of the dissertation.
The first section, "On hostilities," included three chapters, appropriately titled:
"Determination of the belligerent," "On prisoners of war," and "On the sick and wounded,"
while the second section, "On enemy steps,” included five chapters: "On ways to harm the
enemy, on sieges and bombardments," "On spies,” "On parliamentarians," "On
capitulations," and "On armistice." In connection with section one, it should be recalled
that the German authorities were additionally required to comply with the Geneva
Convention for the Amelioration of the Fate of the Wounded and Sick in Active Armies of
July 6, 1906.1%° (under Article 21 of the Regulations) and the Protocol concerning the

146 Correspondence Respecting the Conference at Brussels [...] on the Rules of Military Warfare - 1874, "BFSP"
LXV (1881), pp. 1046-1047, 1049, 1053-1054.

147 General Order No. 100 - Adjutant-General's Office. Instructions for the Government of Armies of the United
States in the Field, compiled by. F. Lieber, New York 1863.

148 See R. Hartigan, Lieber's Code and the Law of War, Chicago 1983; J. Witt, Lincoln's Code. The Laws of
War in American History, New York 2012; F. Freidel, Francis Lieber, Nineteenth-Century Liberal, Baton
Rouge 1947; L. Harley, Francis Lieber. His Life and Political Philosophy, New York 1970; Francis Lieber and
the Culture of the Mind, ed. C. Mack et al., Columbia 2005.

149 Their duty also stemmed from the ratification of the Geneva Convention in 1907. (Poland, deprived of
sovereignty until 1918, unlike Germany, did not ratify this agreement at the time). Thus, its provisions would
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Prohibition of the Use in War of Asphyxiating, Poisonous or Similar Gases and
Bacteriological Agents of June 17, 1925.15%0 The third section of the Regulations was
entitled "On the War Powers in the Territory of an Enemy State." It consisted not of
chapters, but of fifteen numbered articles (Articles 42-56).

The first two sections, as normalizing the conduct of hostilities, dealt with strictly military
matters, mainly the protection of prisoners of war and the conduct of hostilities.
Guarantees for prisoner of war groups were included in the subsequent prohibition of war
crimes in the 1945 IMT Charter. In turn, the 1948 Convention's prohibition of the crime
of genocide implies that national, ethnic, racial and religious groups were protected. They
could also include members of the armed forces under enemy authority. However, since
the rules for the protection of prisoners of war involved the occurrence of a special war
situation, it can be considered that they were in principle lex specialis to the general
guarantees contained in the prohibition of the crime of genocide, with the difference that
the essential element described in the latter was the intent to destroy the group. These
issues were clarified when analyzing the prohibitions of war crimes, crimes against
humanity and genocide.

have been effective against Poland even if Germany had denounced the Hague Convention (IV). This was
because in 1926 the Polish authorities also acceded to the Geneva Agreement. Since the Geneva Convention
for the Amelioration of the Fate of the Sick and Wounded in Active Armies was amended in 1929, both
Germany and Poland decided to ratify the updated version. The si omnes clause was included in Article 24 of
the Geneva Convention and Article 2 of the Hague Convention (IV), respectively. See Abkommen zur
Verbesserung des Loses der Verwundeten und Kranken bei den im Felde stehenden Heeren. Vom 6. Juli 1906
(RGBLI. 1907, 25, 279); Order of the President of the Republic of Poland of 26 I 1927 on the publication of the
International Geneva Convention of 6 July 1906 on the Improvement of the Fate of the Wounded and Sick in
Active Armies (Journal of Laws of 1927, No. 28, item 225); Geneva Convention for the Amelioration of the Fate
of the Sick and Wounded in Active Armies, signed on 27 July 1929 (Journal of Laws of 1932, No. 103, item
864); Abkommen zur Verbesserung des Loses der Verwundeten und Kranken der Heere in Felde. Vom 27. Juli
1929 (RGBL. 11 1934, 21, 208).

150 The agreement provided for the renunciation of the use of poisons in warfare by 44 countries and was
adopted at the conclusion of the Geneva Conference for the Supervision of International Trade in Arms,
Munitions and War Equipment. The meeting took place between May 4 and June 17, 1925, under the auspices
of the League of Nations. Among the original signatories of the protocol were Germany and Poland, which
ratified it on April 25 and February 4, 1929, respectively.The registration of the agreement at the Secretariat
of the League of Nations was made on September 7, 1929.The treaty contained a si omnes clause, but it was
valid for Polish-German relations during World War II if only because the protocol codified customary law, the
application of which was not restricted by this principle. The scope of the prohibition placed in the protocol
was broad, and included the use in war of gases, liquids, materials and methods that cause suffocation,
poisoning and similar reactions, as well as - according to the innovative proposal of General Kazimierz
Sosnkowski - means of bacteriological warfare. It was stressed that the ban has already been incorporated
into acts of international law and is an obligation imposed on the conscience and acts of nations. On this point,
reference was made primarily to the Third and Fourth Hague Conventions. In their light, the term "in war"
(& la guerre), which was used by the authors of the 1925 Protocol, should be understood.To determine a possible
violation of its provisions, it is necessary to determine whether the belligerent parties were obliged to apply
the said prohibition only during hostilities or in general during the state of war. The prohibitions on the use
of poisons and poisoned weapons and the use of weapons, projectiles and means causing unnecessary suffering
were also included in the catalog of excluded means of harming the enemy in Article 23 lit. a, e of the Hague
Regulations (Protokoll tiber das Verbot der Verwendung von erstickenden, giftigen oder dhnlichen Gasen
sowie von bakteriologischen Mitteln im Kriege (RGBI II, 1929, 19, 173); Protocol Concerning the Prohibition
of the Use in War of Asphyxiating, Poisonous or Similar Gases and Bacteriological Measures (OJ 1929, No.
28, item 278); Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare, "League of Nations. Treaty Series. Publication of Treaties and
International Engagements Registered with the Secretariat of the League of Nations," XCIV (1929), p. 67. See
J. Mierzejewski, On consolidating the historical merit of General K. Sosnkowski in establishing the
international prohibition of bacteriological weapons, "Progress of Microbiology" 2 (1999), pp. 205-209).
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Diagram 1. Relationship between the norms of the 1907 Hague Convention (IV) and the
prohibitions of crimes against humanity and war crimes in the 1945 IMT Charter and the
prohibition of crimes of genocide in the 1948 Convention.

The third section of the Hague Regulations basically specified the main orders and
prohibitions of the occupier in the occupied territories, on the basis of which it was possible
to reconstruct a picture of the occupation de lege artis. First, the essence of the occupation
was indicated:

"A territory is considered occupied if it is actually under the authority of an enemy army"
(Article 42(1)). The conditions for its occurrence were the factuality of its exercise (there
had to be an act establishing the authority) and a state giving the possibility of its exercise.
Thus, international law provided for a form of military administration. The transfer of
power to civilian structures was an overreach of the occupier's authority, for it meant
acting beyond the necessary administration of temporarily administered lands, and thus
interference permissible only after the nationality of the occupied territories had been
established, which customarily occurred in a peace treaty.

Under international law, during an occupation, the state actually exercising military
authority over the occupied lands could not unilaterally annex them. If such a legal
possibility had existed, this would have been an effective way to avoid having to fulfill the
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norms of occupation due to their inapplicability to the population of the annexed territory,
which would no longer be affected by the state of war15! .

However, acting alongside the law, or praeter legem, seemingly in accordance with it, but
motivated by a desire to circumvent it, was not justified under international law.
Annexation, which is a legal element of conquest (debellatio), was not a customary legal
act in 1939152

This argument was supported by the normative command that the occupying power
observe the domestic law in effect in the occupied lands until they are conquered, which
derives from Article 43 of the Hague Regulations. This rule did not apply if there were
absolute obstacles. During their duration, it was necessary to suspend the application of
internal law, but without the possibility of amending or repealing it. The occupier was to
restore and ensure order and social life, using all available means, unless he had no such
means, but he was obliged to overcome these restrictions as well.

The order to comply with domestic law was combined with a fundamental prohibition on
interfering with the legal bond linking the people of the conquered territories with the
occupied state. Citizenship as an institution of domestic law was not subject to
modification or abolition regardless of the occurrence of absolute obstacles. The only
obstacle of this nature to the maintenance of citizenship could be the collapse of the state
involving, in a simplified theoretical model, the loss by the state of all of its territories and
the liquidation of its supreme authority. Annexation of all or part of the territories would
not be sufficient cause to deprive the state of subjectivity in the international arena. The
nationality of the civilians and their actual linguistic, cultural, historical or familial ties
to the occupying state should also be excluded from the catalog of absolute obstacles. In
other words, even a favorable relationship between the population of the occupied territory
and the state serving as temporary administrator would not entitle the latter to carry out
a change of citizenship.

Section III of the Hague Regulations formulated prohibitions against coercing the enemy's
population to provide information of a military nature (Article 44) and swearing an oath
of allegiance to it (Article 45). In practice, the unwillingness of civilians prevented news of
two categories, namely concerning the enemy's army and the means of its defense. The
second prohibition implied, for example, that the enemy's civilian population could not be
conscripted into the occupying forces. However, unlike the occupier's order to comply with
domestic law, as provided for in Article 43 of the Regulations, the prohibition on swearing
allegiance to the enemy state concerned the use of coercion against the population, so a
citizen of an occupied state expressing a desire to join the occupier's armed forces had such
authority. However, depending on the domestic law of the citizen's home state, under

151 The condition of the existence of a state of war was not recognized in the judgments of post-war courts, and
was abolished in Article 2(1) of the First Geneva Convention of 1949. See the Geneva Convention for the
Amelioration of the Fate of the Wounded and Sick in Active Armies of 12 August 1949 (Journal of Laws of
1956, No. 38, item 171, Annex). Cf. list of signatories to the Convention: ICRC, Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field. Geneva, 12 August 1949.
state parties, https://ihl-databases.icrc.org/
applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_ NORMStatesParties&xp_treatySelected=365, accessed
29 II 2020.

152 A, Klafkowski, Law..., pp. 249-250.
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certain circumstances such a member of the armed force would face legal consequences for
his act, as provided, for example, in the military penal code.

Article 46 of the regulations generally guarantees the rights of the people: "Family honor
and rights, individual life and private property, as well as religious beliefs and the
performance of religious rites shall be respected. Private property shall not be subject to
confiscation." The hierarchy of objects of legal protection requires consideration of the
quoted norm. The terms used to define the first object are noteworthy - they are understood
intuitively, and their meanings derive primarily from outside treaty-based international
law.

The drafters of the Hague Convention (IV) made several references to the vague concept
of honor, institutionalizing the release of a prisoner of war on his word of honor (Articles
10-12 of the Rules), defining the consequences of such a liberation (Article 14) and ordering
belligerent parties to include provisions on military honor in surrenders (Article 35).
Although it was in vain to find a legal definition of honor in international law, it should
be noted that the provisions of Article 46 of the Regulations were literally taken from
Article 38 of the Brussels Declaration of 1874. The terms "honor" and "family rights,"
meanwhile, appeared in the Lieber Code of 1863. Its Article 37 stated: "The United States
acknowledge and protect [...] the sacredness of domestic relations", thus legally
recognizing the inviolability (indeed, the sanctity) of these relations. On the sidelines of
the Hague Permanent Court of Arbitration's judgment in the case of "The Pious Fund of
the Californias" (between the United States and Mexico) of October 14, 1902, Jackson
Ralston, an American agent, expressed his belief that personal honor (individual honor),
which in his opinion was losing its meaning as a legal concept at the time, should be
eliminated from international relations (presumably in relation to a nation or state), and
this process should be supported by the said court!53 .

Slightly more light was shed on this issue by considering - not only in law - the honor!5
belonging to the individual (human honor), groups (family honor), communities (nation
honor) and subjects of international law (state honor). Regardless of the subjective scope,
however, the concept seemed to remain semantically unchanged. There was a particular

153 Jackson Ralston expressed the following opinion: "We may hope that precisely as questions formerly
believed to involve individual honor have in many countries entirely ceased and in others are ceasing to be
settled by formal exercise of force, the same revolution may gradually be effected in the affairs of nations. The
Permanent Court of Arbitration, assisting this end, must tend to bring about that "peace on earth, good will
toward men" for which Christians hope" (United States vs. Mexico. Report of Jackson H. Ralston, Washington
1902, p. 861. cf. P. Higgins, The Hague Peace Conferences and Other International Conferences Concerning
the Laws and Usages of War Texts of Conventions with Commentaries, Cambridge 1909, p. 46).

154 For example, Alexis de Tocqueville, the 19th century French diplomat, political scientist and historian,
pointed out two meanings of honor: ,,1. It first signifies the dignity, glory, or reverence which a man receives
from his kind [...] 2. Honour signifies the aggregate of those rules by the assistance of which this dignity, glory,
or reverence is obtained". The author added that honor peculiarly understood as an intellectually sterile,
abstract idea allows those guided by it to feel recognition or blame. In contrast, Karl Demeter, a German
historian and sociologist active in the last century, stated: "Honour can be either a condition or a reflex,
subjective or objective: it can be purely personal or it can be collective". A. de Tocqueville, Democracy in
America, vol. 2, New York 1841, pp. 245-246; K. Demeter, The German Officer-Corps in Society and State
(1650-1945), New York 1965, p. 111. Cf. A. de Tocqueville, Vol. II. Part III. Chapter XVIII. On the conception
of honor in the United States and in democratic societies in general [in:] idem, On Democracy in America,
transl. B. Janicka, M. Krol, Warsaw 2005, p. 592; A. Hertz, Honour's Role in the International States' System,
"Denver Journal of International Law and Policy" 2 (2002), pp. 113-116.
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focus on circumstances in which unjustified anthropomorphizations of nation and state
were made.

Anthony Deryng used a romantic parallel in passing, defining the honor of the state as its
self-love!%> | which corresponded to the common understanding of the term, but in relation
to human beings. This is because the concept was derived from a system of non-state law56
, regulating relations in communities whose members motivated their conduct by the need
to preserve their good name, honor, personal dignity, honesty and nobility. Honor
proceedings, being, as it were, a private, extrajudicial supplement to the arbitration
procedure, were intended to give satisfaction to the insulted party.

Perhaps the most exhaustive description of honor-related issues is found in the codes
pertaining to it. It is no exaggeration to say that in the interwar period the most popular
set of regulations governing the procedure for defending one's good name in Poland was
the Polish Code of Honor by Wladyslaw Boziewicz - between 1919 and 2016 the publication
appeared a dozen times!®” . The General Principles of Honorable Conduct was also
published several times between 1927 and 2012. Code of Honor!58 . The rules contained in
this anthology made it possible to detail the concept of honor being protected (understood
as self-love)1%9 | the definition of an honorable and honorless person, and finally the subject
and object sides of the offense and its subject.

As a result of the occupier's fundamental obligation to comply with the domestic laws in
effect in the occupied territories, as stipulated in Article 43 of the Rules of Procedure, the
occupler was also obliged to take into account in its activities the local honor code, which
regulates relations between parts of the civilian population of the occupied area, i.e. in the
community of people of honor. Hence the relationship between international law and "the
laws in force in this [occupied] country."

Article 46 of the Hague Regulations guarantees family rights in addition to family honor.
From post-war international laws and customs (though mainly from the law of occupation
as developed in the Fourth Geneva Convention!® ) compiled in the Red Cross study of the
principles of international humanitarian law, it is clear that respect for the life of the
family encompasses three basic levels: maintaining the unity of the family, contacts
between its members and providing information about their whereabouts.

155 A, Deryng, Main ..., p. 5.

156 See B. Wroblewski, Honor, dignity, honor, "RPW" 8 (1936), s. 93-143.

157 W, Boziewicz, Polski kodeks honorowy, Warsaw 1919; cf. idem, Polski kodeks honorowy, Warsaw 2016. In
addition, collections by Tadeusz Zamoyski, Eugeniusz Krzemieniewski, Zdzistaw Konwerski, Jan Guminski,
Stanistaw Goray, Antoni Malatynski, Janusz Skarbek-Michatowski and Juliusz Sas-Wistocki have been
published (L. Kania, O pojedynkach, Kodeks Boziewicza i ludziach honoru. A legal and historical sketch,
"Studia Lubuskie. Works of the Institute of Law and Administration of the State Higher Vocational School in
Sulechéw" 2 (2006), p. 58. See T. Zamoyski, E. Krzemieniewski, Code of Honor, Warsaw 1924; S. Goray, New
Code of Honor, Poznan 1939; J. Skarbek-Michatowski, Rules of Honor Procedure Agreed with the Statute of
Officers' Courts of Honor, Zaleszczyki 1935; J. Sas-Wistocki, Academic Code of Honor, Warsaw 1934; A.
Malatynski, Code of Honor Procedure, Warsaw 1932).

158 W, Boziewicz, Honor Code. General principles of honorable conduct, Krakow 2012.

159 Tbid, p. 11.

160 See Articles 25(1), 26, 49(3) of the Geneva Convention relative to the Protection of Civilian Persons in Time
of War of Aug. 12, 1949 (Journal of Laws 1956, No. 38, item 171, Annex).
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The signatories of the Regulations provided comprehensive protection for the individual
in the following spheres of his functioning: biological (protection of life), spiritual (right to
religious beliefs and their expression in the form of worship) and economic (protection of
private property). It should be emphasized that international legal protection extends not
only to individual life, but also to the health that comprises it and access to medical care
and medicines. The deprivation of individual life, especially as a result of collective
punishment, was formally prohibited in Article 50. According to the rule of a maiori ad
minus applied above, that is, inferring from the greater to the lesser, if an individual was
guaranteed the performance of religious worship, he also had the right to possess
devotional items and pursue private devotion.

The regulations emphasized that an individual's property may not be confiscated, that is,
expropriated to the state without adequate compensation, as may "the property of
municipalities, ecclesiastical institutions, charitable institutions, educational institutions,
and institutions of the fine arts and sciences" (Article 56(1)). Incidentally, seizure,
destruction and deliberate desecration of these institutions and objects related to them,
such as monuments, works of art, and book collections, were prohibited. Robbery, or
confiscation, in the course of which the expropriator uses violence, was forbidden in Article
47. The prohibition of confiscation of private property was conditional in the regulations
and subject to a number of exceptions, set forth in its Articles 48-52. The first exception
concerned the occupier's ability to collect taxes, tolls and turnpikes, but as far as possible
in accordance with the internal laws of the occupied territories. Exercising the occupation
power gave rise to the obligation to pay for the administration's activities in proportion to
the expenses incurred by the existing authorities. In principle, however, the possibility
presented in Article 48 was the result of the occupier's order to comply with internal laws
(Article 43).

The indication of further exceptions to the prohibition on confiscation of private property
was intended to prevent the occupier from pursuing a fiscal policy. Although he could
impose other monetary tributes on the local population, their purpose was strictly defined
- these were the needs of the army and administrative requirements (Article 49). He did
not have the right to legitimize the expropriation of individuals, justifying actions by the
need to carry out collective punishment (Article 50). It should be emphasized that the norm
implied the prohibition of collective punishment in any form, not just financial, such as
stigmatization, arrest, imprisonment or restriction of individual rights. On the other hand,
the collection by the occupier of a contribution, i.e. a monetary tribute to him, had to be in
accordance with the domestic law in effect in the occupied territories, and it had to be
based on an order from the general-in-chief, bearing responsibility for its execution.
Moreover, the payers in this situation had to receive a receipt for the payment of the
contribution (Article 51). In-kind requisitions and services and benefits in kind were
distinguished from monetary tributes and contributions (Article 52). Benefits from the
first group could be obtained by the occupier from both municipalities and their
populations for the purposes of his army, but he had no right to use them against the
occupied state. The legal basis for requisitioning in kind and obtaining services was the
authorization of the local commander. Conditions regarding destination and use, on the
other hand, did not apply to the requisition of private means of carrying messages,
transporting people and property (except under maritime law), weapons and munitions
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stores of war. In the event of such requisitioning, restitution was later to be made (Article
53(2)). Cash remittance was considered the preferred form of benefits in kind, and a receipt
had to be issued by the occupier in case of transfer in any other form.

Different regulations applied to the property of the occupied state (public edifices, real
estate, forests, farms), which was considered subject to the temporary administration of
the occupier obliged to protect it and use it for its intended purpose (Article 55). The
property of municipalities was treated as state property (Article 56(1)), but the finances of
the occupied state left behind (cash, funds, bonds) and movable property for war purposes
(arms depots, means of transportation, provisions, and, in cases of absolute necessity,
submarine cables connecting occupied territory with neutral territory) could be
requisitioned (Article 53(1) and Article 54).

To summarize - in the Hague Convention (IV), in Section III of the Regulations entitled
"On the War Powers in the Territory of an Enemy State", the rights and obligations, and
thus the legal international status of the occupying power in the territories it occupied
were regulated. The basic norms of occupation law were the order to obey the laws of the
occupied state, the order to protect the rights of individuals as widely as possible and the
prohibition of confiscation of private property. In principle, the occupier acted as a
substitute for the legally administering state's territories and could exercise his powers
only ad interim, that is, until the nationality of the occupied territories was determined in
accordance with international law. In particular, however, he had no right to exercise
activities beyond the existing ordinary administration of the occupied state, except for
actions justified by the circumstances of war.

Prohibition of war crimes in the 1945 IMT Charter

Situations not mentioned in the Hague Convention (IV), but which could arise during war,
were to be qualified, according to the will of its signatories, in accordance with "the
principles of the law of nations, flowing from customs established between civilized peoples
and from the principles of humanitarianism and the requirements of social conscience"
(paragraph 9 of the preamble). International legal guarantees for the belligerent party and
its people were also placed in these sources. This rule was introduced into the Convention
as a result of a proposal made by Fyodor Martens, a Russian lawyer and delegate to the
Second Hague Conference.

The Martens Clause!®! was a legal norm binding on the signatories, which, several years
before the adoption of the Statute of the Permanent Court of International Justice,
identified certain sources of international law relevant to the determination of the norms
of the law of war.

161 Cf. M. Kaldunski, On the Martens Clause in International Law Today [in:] Contemporary Problems of
Human Rights and International Humanitarian Law. Materials of the 1st Warsaw-Torun Colloquium on
Human Rights and International Humanitarian Law, Torun, December 10-11, 2008, ed. T. Jasudowicz et al.,
Torun 2009, pp. 295-313.

119



The primary importance of the Martens clause in justifying the validity of the prohibition
of war crimes, as known from the 1945 IMT Charter, is due to the fact that the Charter
codified the customary prohibition and it was difficult to demonstrate its contradiction
with "humanitarian principles and the requirements of social conscience." On the
contrary, the adoption of the Charter by numerous states and its antecedents indicate the
opposite tendency - the strong desire of the international community to legally define the
prohibition of war crimes.

Prior to the IMT Charter, acts of fundamental international law were also adopted that
affirmed the criminality of acts attributed to Germany and announced the trial of those
guilty of committing them, among them the inter-allied declaration signed at St. James'
Palace in London on January 13, 1942162 and the Declaration of German Atrocities signed
in Moscow on October 30, 1943.163

Paragraph 3 of the first of these documents provides for the organization of a judiciary to
try those guilty of such acts as "acts of rape over the civilian population, abrogation of the
operation of laws or abolition of the state system and customs of [occupied] countries”
(paragraph 4). These crimes were specifically prohibited by Articles 23(b) and (h), 43 and
46 of the 1907 Hague Regulations. In addition, the declaration provides for cooperation in
the fields of detection, prosecution, arrest and execution of sentences imposed (paragraph
4). The act was signed by representatives of the eight governments of the German-occupied
countries and the plenipotentiary of the National Committee of Free France. The
endorsement testifies to a common will to identify sanctions for crimes and to apply them
effectively. The signatories of the declaration referred to the October 25, 1941 statements
of President Franklin Roosevelt'®* and Prime Minister Winston Churchill'6> regarding
Germany's responsibility primarily for the murder of hostages, who were collectively
punished "for individual attacks on Germans" (excerpted from the American president's
speech). Responsibility for violations of international law in the occupied part of the USSR
was also charged to Germany by Vyacheslav Molotov, Soviet Foreign Minister, in notes
dated November 27, 1941166 and January 6, 1942.167 In the context of the aspirations of
the German-occupied states, occupied in part (the USSR) and free from German

162 The [Inter-Allied] Declaration [signed at st. James's Palace London on 13th January, 1942] [in:]
Punishment for War Crimes. The Inter-Allied Declaration Signed at St. James's Palace, London, on 13th
January, 1942 and Relative Documents, London 1942, pp. 3-4. Cf. Polish translation: Declaration of the Allied
Countries Occupied by Germany on Punishing Nazis and Their Accomplices for Crimes Committed (St. James
Palace Declaration) [in:] Prosecution and Punishment..., pp. 109-110. See F. Ryszka, Nuremberg..., pp. 93-111.
163 Declaration of German Atrocities, "FRUS DP [1943]" I (1963), pp. 768-769. See detailed documentation of
the Moscow Tripartite Conference, held between October 18 and November 1, 1943: The Tripartite Conference
in Moscow, October 18 - November 1, 1943, "FRUS DP [1943]" I (1963), pp. 513-781.

164 The Statement Issued by President Franklin D. Roosevelt on the Execution of Hostages by the Nazis,
October 25, 1941 [in:] Punishment for War Crimes..., p. 15. Cf. Translation in Polish: Statement by President
Franklin D. Roosevelt regarding the responsibility of the Germans for their conduct in the occupied territories
[in:] Prosecution and Punishment..., p. 103.

165 The Statement Issued by the Prime Minister Winston Churchill on the German Executions of Hostages,
October 25, 1941 [in:] Punishment for War Crimes..., p. 15. Cf. Polish translation: Statement by Prime
Minister Winston Churchill on the Responsibility of the Germans for Their Conduct in the Occupied
Territories [in:] Prosecution and Punishment..., p. 104.

166 Atrocities Against Red Army Prisoners. The Note Sent by V.M. Molotov on November 27, 1941 [in:] The
Molotov Notes on German Atrocities, London 1942, pp. 16-20.

167 Atrocities Against the Civilian Population. The Note Sent by V.M. Molotov on January 6, 1942 [in:] ibid,
pp. 2-16.
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occupation of the United States and Great Britain, it can be said that at the latest in early
1942. the German authorities had lost the legal basis for denying their responsibility for
crimes under international law committed in the occupied territories and the sanctions
and justice necessary to try a wide range of those responsible.

No less fraught with international legal consequences was the 1943 declaration, known as
the Moscow Declaration. Its signatories, namely the United States of America, Great
Britain and the USSR, decided to detail the provisions of the 1942 declaration.They agreed
that those accused of committing crimes of international law, whose acts can be linked to
a specific state territory, would be extradited to countries interested in trying them.
However, they did not settle the case of major German criminals, which was not done until
the 1945 London Agreement on the subject, which included the Charter of the
International Military Tribunal. It is not insignificant that the 1943 Declaration was
unanimously adopted by the three most prominent Allies, acting "in the interests of 32
united nations," which further increases the value of the agreement as a source of
international law and compels one to consider its provisions as a unanimous expression of
the will of the states opposing the German occupation.

The prohibition of war crimes is defined in Article 6(b) of the IMT Charter as "violations
of the laws and customs of war," after which it indicated: "Such violations will include, but
will not be limited to, the murder, mishandling or deportation for forced labor or other
purposes of civilians in or from an occupied area, the murder or mishandling of prisoners
of war or persons at sea; the killing of hostages; the plunder of public or private property;
the wanton demolition of settlements, towns or villages, or the wreaking of havoc not
justified by the necessity of war."

The prohibition of war crimes has two structural elements. The first is the general
characteristic, or its chapeau, defined in the statute primarily as violations of applicable
treaty and customary law governing the conduct of land war. Contractual obligations as
sources of international law were identified by direct reference to the Hague Regulations,
which codified the laws and customs of land warfare, and the Convention Relative to the
Treatment of Prisoners of War of July 27, 1929168 (the so-called Geneva Convention III of
1929)169 | International custom, on the other hand, was established in the Charter of the
IMT, and was justified during the years of World War II by the Nuremberg Judgment of
1946.

The constitutive elements of war crimes should also include the general elements of crimes
against peace relating to the subject of the crime described above (Articles VI(1), VII and

168 Convention Relative to the Treatment of Prisoners of War, signed in Geneva on July 27, 1929 (OJ 1932,
No. 103, item 866). Cf. the list of its signatories: ICRC, Convention Relative to the Treatment of Prisoners of
War. Geneva, 27 July 1929. state parties, https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_ NORMStatesParties&xp_treatySelect
ed=305, accessed 29 II 2020.

169 Tts designation as the third is due to the revision of humanitarian legislation made in Geneva on August
12, 1949. The First Geneva Convention of 1864 dealt with improving the lot of the sick and wounded in active
armies (it was revised in 1906, 1929 and 1949), the Second Convention of 1949. - to improve the fate of the
sick, wounded and shipwrecked of armed forces at sea (was a concretization of the norms contained in the
1907 Hague Convention (X)). The Third Convention of 1929 was replaced by new regulations in 1949, and the
Forth Convention, also of 1949, relating to the protection of civilians in time of war, developed the norms
known from the 1899 Hague Convention (II) and the 1907 Hague Convention (IV).
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VIII of the Charter), among them those relating to the circumstances of the occurrence of
the war and the characteristics of the potential circle of victims. The commission of war
crimes could only occur during a war understood as an international armed conflict. In
connection with a state of war, victims had to be defined, among them civilians in or from
the occupied area, prisoners of war, persons at sea and hostages. Not every act considered
a war crime applied to all of these collectivities. For example, "murder" and "malfeasance"
were prohibited against civilians and prisoners of war, but deportation only in the case of
the former group. The deprivation of the above guarantee for prisoners of war was linked
to the authority of the authorities of the enemy state to relocate them, which was
normalized in Articles 25-26 of the Geneva Convention of 1929.If the deportation of
prisoners of war was deemed unlawful under the IMT Charter, their relocation in
accordance with Geneva legislation would allow the perpetrators of the transfer to be
punished. Collectively, the protected groups were classified as the population of occupied
territories, which was based on terminology taken from the Hague Regulations. In other
words, they comprised the population of an enemy state under the authority of the
occupying power. In the context of the definition of the crime, which banned the murder
of civilians and prisoners of war, it should be noted that membership in only one group
was not required - the collective could be of a mixed nature with the proviso that its
members had ties to the occupied state.

The second structural element of the prohibition of war crimes was the special moieties,
or basic acts. The IMT Charter indicated an open-ended catalog of them, developing the
1907 Hague legislation and the 1929 Geneva Convention III. The 1946 Nuremberg
Judgment stated that the prohibition of war crimes follows from Articles 46, 50, 52 and 56
of the Regulations and Articles 2, 3, 4, 46 and 51 of the Geneva Convention!” . The
indicated norms of the Regulations were in its Section III, "On the War Power in the
Territory of an Enemy State." It was emphasized that the applicability of the Regulations
was excluded due to the si omnes clause in Article 2 of the Hague Convention (IV): "Several
of the belligerents in the recent war were not parties to this Convention."!”* . Hence the
need to codify customary law, which was manifested in the adoption of the Rules of
Procedure and then the IMT Charter.

The restriction under the si omnes clause did not apply to the implementation of the
Geneva Convention. The signatories to that agreement agreed to incorporate its provisions
in their actions more broadly, adding: "In the event that, in time of war, one of the
belligerent parties does not belong to the Convention - its provisions will nevertheless be
binding on the belligerent parties that belong to it" (Article 82(2)). In addition,
denunciation of the Convention during the war by a state involved in it remained
ineffective until peace was concluded (at which time the one-year term of denunciation
began to run) and absolutely until the repatriation of prisoners of war was completed
(Article 96(3)). Termination did not affect the obligations of the other signatories to the
agreement (Article 96(2)). The extension of its temporal scope made it possible to overcome
the negative effects of the implementation of the si omnes clause contained in the 1906
version of the Geneva Convention. (Article 24 of the agreement).

170 Trial..., vol. I, p. 253.
171 Ibid.
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In concreto, based on the indications of the Nuremberg judgment, it is possible to compare
the pre-war regulations with the findings of the IMT Charter. First, it is important to note
the characteristics of the norms of the Hague Regulations indicated by the Nuremberg
tribunal. The unlawfulness of the acts described therein consisted in exceeding the powers
of the occupying power, which established and actually exercised the authority of its army
in the conquered territories. Secondly, these norms protected the rights of the population
of the occupied territories, that is, the population of the enemy state, and the individuals,
communities (municipalities) and their members (residents) functioning within it, as well
as institutions (ecclesiastical, charitable, educational, fine arts and scientific). Third, the
norms cited were very general, and yet the seeds of the norms of the IMT Charter can be
identified in the Hague Regulations. The degree of similarity between the two agreements
described varies from regulations that are relatively semantically convergent or even
identical (e.g., the statutory injunction to respect the lives of individuals and the
prohibition of murder of civilians, also derived from the IMT Charter), to similar ones (e.g.
the statutory prohibition of confiscation of property and the prohibition of robbery of
property in the IMT Charter), to norms merely allowing affinities to be established (e.g.,
the statutory limited authority to require services from municipalities and residents, and
the prohibition of deportation for forced labor or other purposes of the civilian population
in the IMT Charter). However, it would be incorrect to say that the charter merely detailed
the regulations - it seems to have enriched them with customary arrangements and
modernized the language. The Nuremberg Judgment of 1946 stated that although the
signatories of the Hague Convention (IV) wanted to revise the legislation of war, by 1939
the Rules of Procedure had managed to become customary law: "By 1939 these rules laid
down in the Convention [of 1907 respecting the Laws and Customs of War on Land] were
recognized by all civilized nations, and were regarded as being declaratory of the laws and
customs of war which are referred to in Article 6 (b) of the Charter."'"2 . According to the
adjudicators, the legal international validity of the indicated norms was determined by
practice and their recognition by all civilized nations.

In addition to the Regulations, the Nuremberg Judgment invoked five articles of the 1929
Geneva Convention, which defined possible actions and omissions of the enemy state
against prisoners of war, that is, persons captured by them. In addition to them, the
convention protected persons belonging to one of several categories listed in Articles 1-3 of
the regulations (Article 1(1) of the convention) and captured members of the enemy's naval
and air forces (Article 1(2)). Thus, prisoners of war could be combatants and non-
combatants included in the armed forces of the belligerent: land, sea and air. The
similarity between the norms of the 1929 Geneva Convention and the IMT Charter also
varied. As manifestations of the Charter's indicated general prohibition of ill-treatment of
prisoners of war, one can consider the Convention's derived injunctions, among others, to
protect them from attacks of rape, insult and public curiosity, and the prohibition of
retaliatory measures against them (Article 2). To sum up - the prohibition of war crimes
in force in Poland and Germany resulted not so much from its post-war recognition, which
would have meant violating the principles of lex retro non agit and nullum crimen sine
lege, as from the establishment of customary law in the IMT Charter. The 1946 Nuremberg

172 Ibid., p. 254.
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Judgment reconstructed the prohibition using the treaty law contained in the 1907 Hague
Regulations and the 1929 Geneva Convention. Formally non-binding on Germany, the
regulations nevertheless applied to them, albeit on the basis of other sources of
international law, namely general principles of law, as the Nuremberg Tribunal pointed
out in 1946.17 The applicability of the 1929 Convention in wartime is unquestionable. The
prohibition of war crimes was established to protect the rights of the enemy population
temporarily under the authority of the enemy state, as they were at a disadvantage, being
deprived of the legal protection of their own state. Among the enemy population, the
definition in the IMT Charter singled out groups who, by virtue of their pro-state activities,
could expect particularly discriminatory treatment from the enemy state, such as
prisoners of war.

It should be noted that despite the contemporary close ties in international law, the
prohibitions on war crimes, crimes against humanity and crimes of genocide!’ , as well as
crimes against peace have a different genesis. The definitions of war crimes and crimes
against peace were based on treaty law, customary law and general principles of law in
effect during World War II. In contrast, the crimes against humanity and crimes of
genocide described later in this monograph were not codified before the outbreak of World
War II.

Protection of the remaining civilian population

The subject of the protection of the laws of war became not only the population of the
belligerent party, but any civilian population. Although in uncodified form, the prohibition
of crimes against humanity derived from the 1945 IMT Charter also applied under certain
circumstances during and before World War II.

Prohibition of crimes against humanity in the 1945 IMT Charter

Also, the prohibition of crimes against humanity was included in the 1945 IMT Charter.
Although it was a definitional novelty, it regulated customary international law in force
prior to its treaty establishment. The prohibition of crimes against humanity, grounded in
the idea of the humanization of war contained in the Martens Clause of the Hague
Convention (IV), came to be regarded as an international legal specification of possible
incidents that were not normalized in the existing laws adopted by the signatories to the
Convention. The lack of codification of the prohibition of crimes against humanity was
eliminated - by its establishment - as a response to the actual violation of the rights of
civilians not belonging to the warring parties.

173 Ibid, p. 254.
174 G. Mettraux, International Crimes and the "ad hoc" Tribunals, Oxford 2005, p. 315.
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The prohibition was first defined in Article 6(c) of the IMT Charter, and covered "murder,
extermination, turning people into slaves, deportation and other inhumane acts
committed against any civilian population, before or during the war, or persecution on
political, racial or religious grounds in the commission of any crime falling within or in
connection with the jurisdiction of the Court, whether in accordance with or in conflict
with the law of the country in which the crime was committed."

In addition to the general characteristics of crimes against humanity, also indicated in the
described prohibitions on crimes against peace and war crimes, the cited definition also
takes into account the other elements of its chapeau: the subjective jurisdiction of the
protected group, the connection of the acts committed to the war, the dependence of the
crime on any other crime tried by the tribunal, and the lack of influence of national law on
the unlawful nature of crimes against humanity.

The general denominations made it possible to distinguish crimes against humanity from,
similar in specific denominations, war crimes. Before analyzing this issue, it is necessary,
for the sake of order, to point out the basic acts of crimes against humanity - murder,
extermination, turning people into slaves, deportation and persecution, the commission of
which was limited by an enumerative list of possible motives: political, racial and religious.
The openness of the catalog of potential unlawful acts and omissions was emphasized by
the addition of the phrase "other inhumane acts."

However, the conditions for qualifying acts as crimes against humanity expressed in its
general characteristics, which allow distinguishing these crimes from war crimes,
deserved attention in the first place. The first criterion is the protected subject. In the case
of war crimes, the guarantees covered the population of the occupied enemy state, and
with crimes against humanity - "any civilian population," that is, both the non-occupied
state and its own. Hence the conclusion that a crime against humanity belongs to the
category of international legal crimes committed without regard to an individual's legal
ties to a state in a particular state.

The second general characteristic of crimes against humanity concerns the connection of
the underlying acts (all except persecution) with the war. Their commission could only
occur before or during the war. While it seemed relatively uncomplicated to determine the
duration of the war and especially when it began, it could prove difficult for adjudicators
to determine when the period before the war began.

The exclusion of the need for persecution in pre- or wartime circumstances was replaced
by a requirement that it be linked to any crime tried by the tribunal, that is, war or crimes
against peace. This criterion also applied to all other categories of acts that are crimes
against humanity, as was finally stated in the protocol correcting the discrepancy in the
October 6, 1945 charter.'”> The definition of crimes against humanity emphasized their
relationship to crimes against peace and war, both in temporal terms (the simultaneity of

175 Contrary to the intentions of the legislators and the meaning of the 1945 IMT Charter, in its English and
French versions the condition of committing at or in connection with any crime tried by the tribunal referred
only to persecution. The disjunctive alternative resulting in this error, on the other hand, did not appear in
the Russian text. As a result, a correction was made in the English version - the semicolon was replaced by a
comma. The French text was also rewritten accordingly (Protocol Rectifying Discrepancy in the Charter [of
the International Military Tribunal, October 6th, 1945] [in:] Trial..., vol. I, pp. 17-18).
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the crimes expressed by the phrase "at the time of the commission"), as well as in subject
and object terms ("connection with it [another crime]"). In practice, this meant the
obligatory connection of the committed acts with at least a plan or conspiracy to provoke
an aggression war, the establishment of which made it possible to determine the first
moment of the occurrence of crimes against humanity.

The prohibition of crimes against humanity indicates that it applies to civilians regardless
of citizenship, so the act is unlawful regardless of the law of the country where the crime
was committed. Thus, even if domestic laws permitted the commission of the acts
mentioned in the IMT Charter, they were contrary to international law. Essentially,
therefore, in this regard, the signatories of the IMT Charter expressed désintéressement
vis-a-vis domestic law and ordered the competent tribunal to refrain from determining the
domestic legal status.

Using terminology taken from the Hague Regulations' description of the laws and customs
of war, it should be noted that the prohibition of crimes against humanity could apply to
acts committed by:

- occupying state on the civilian population of the enemy state,
- occupying state on its own civilian population (possibly later also of an enemy state),
- enemy state on its own civilian population.

The term "states committing crimes" could not be replaced by terms referring to states at
peace with each other, because then the connection between crimes against humanity and
a state of war would be crossed out.

In pointing out the differences between crimes against humanity and war crimes, it is also
useful to examine and compare the justifications contained in the Nuremberg Judgment
of 1946 and the verdicts of U.S. military tribunals issued in twelve follow-up trials. The
proceedings were conducted in the U.S. occupation zone in Germany between 1946 and
1949 against persons suspected of committing crimes listed in the Control Council's
promulgated Law No. 10 of December 20, 1945.

To carry out the proceedings, six tribunals were established, proceeding under Decree No.
7 of October 18, 1946176 | issued by the military board of the US occupation zone. The first
of these tribunals handled the first and eighth cases, the second handled the second, fourth
and ninth cases, the third handled the third and tenth cases, the fourth handled the fifth
and eleventh cases, the fifth handled the twelfth and seventh cases, and the sixth handled
the sixth case. Of the 185 defendants, 177 were tried, as 4 committed suicide after the
indictment was announced and before the verdicts were handed down, while another 4
were found unfit to stand trial. A total of 142 people were found responsible for the crimes,
while the remaining 35 were acquitted. The death penalty was imposed in 25 cases (12 of
which were carried out), life imprisonment in 20 cases (none of the convicts served their
sentences), imprisonment in 97 cases (almost all of the convicts were released before the
deadline), and forfeiture of all property in 1 case (this was later restored to the convict)!77

176 Ordinance No. 7. Organization and Powers of Certain Military Tribunals MGGGUSZ 1946, B, 10).
177 Trials..., vol. XV, pp. 1140-1142.
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. The size of the sentences handed down was frequently reduced, in addition to which
convicts were pardoned or conditionally released! . Sometimes the course of their
sentences was affected by their health condition. The last three German criminals tried in
the Nuremberg follow-up trials, i.e. those sentenced to death in the so-called
Einsatzgruppen trial - Adolf Ott, Ernst Biberstein and Martin Sandberger - left prison on
May 9, 1958.The first two also sentenced to death, viz. Franz Eirenschmalz and Heinz
Schubert, were released as early as 1951. Thus, despite the tremendous efforts of U.S.
prosecutors and judges involved in the organization and conduct of the trials, the results
of their work were lost as a result of the policy pursued toward the criminals by the
occupation authorities.

Turning to strictly legal issues - the prohibitions on crimes against humanity and war
crimes contained in Article II (1) (c¢) and (b) of Law No. 10, respectively, did not differ
significantly from the wording familiar from the IMT Charter. The discrepancies were in
the common general elements. Law No. 10 omitted the circumstances of the defendants'
actions as serving the interests of the European Axis countries, individually or as a result
of participation in organizations (Article 6(1) of the Charter), which was framed as follows:
"Without regard to nationality or the capacity in which he [any person who committed a
crime] acted" (Article II, paragraph 2 of the law). The stage and phenomenal forms of the
crimes were defined somewhat differently

- They were modified, made more specific or expanded. In addition to less significant
changes in the wording of provisions in Law No. 10:

- ventures (enterprises) were mentioned instead of collusion (conspiracy) (Article II, §2(d));

- The condition of the defendant's participation in an organization or group related to the
commission of a crime was added as a possible condition (Article IT §2(e)17 ;

- With regard to the leaders committing the prohibited acts, it was indicated that they may
have "occupied high political, civilian or military positions (including the General Staff) in
Germany or in one of [the countries of] its allies, joint belligerents or satellites, or held a
high position in the financial, industrial or economic life of any such country" (Article II §

2();

- abolished the responsibility of the perpetrator of the crime in any form for any acts
committed by anyone in connection with the execution of the criminal plan in favor of
responsibility within the limits of one's own participation in the commission of the crime;

- omitted the requirement of fairness as a justification for leniency when the defendant
acts on command (Article II, § 4(b));

178 The relaxation of the military tribunals' sentences was mainly the result of the actions of John McCloy, the
American High Commissioner to Germany from 1949 to 1952 (M. Lee, The Beast Reawakens. Fascism's
Resurgence from Hitler's Spymasters to Today's Neo-Nazi Groups and Right-Wing Extremists, New York -
Abingdon 2000, pp. 69-71).

179 Cf. the IMT adjudicators' argument regarding the criminal character of selected German state organs, party
and police organizations: Trial..., vol. I, pp. 268-279.
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- explicitly deprived the accused of the benefits of National Socialist legislation from
January 30, 1933 to July 1, 1945 (restrictive provisions of the law, immunity, clemency or
amnesty on the subject) in order to avoid trial or punishment (Article II, Section 5).

Law No. 10 amended the general and specific elements of crimes against humanity and
war crimes. The prohibition of crimes against humanity defined the three basic acts not
specified in the IMT Charter, namely imprisonment (imprisonment), torture (torture) and
rape (rape), and eliminated the condition of linking the prohibited acts to a state of war,
and henceforth did not require the occurrence of their interdependence with other crimes
tried by the tribunal.

Symbolically, the act revised the definition of the prohibition of war crimes. Redefining its
scope, the signatories of the act emphasized that violations of the laws and customs of war
are crimes against persons or property (atrocities or offenses against persons or property),
originating in civilians "from" occupied territory (the phrase "occupied territory or in
occupied territory" - of or in occupied territory - was dropped).

Despite these changes, the similarity of the prohibitions and the fact that the statutory
terms were derived directly from the IMT Charter make it possible to compare the
judgments of tribunals using similar definitions of the prohibitions of war crimes and
crimes against humanity.

Before analyzing the ruling most relevant to determining the essence of the prohibition of
crimes against humanity, the Nuremberg Judgment of 1946, it is worth emphasizing that
the tribunal identified political opponents and Jews belonging to "any civilian population,"
most often connected to Germans by citizenship, as a protected group. Nonetheless, crimes
committed against these populations before the outbreak of World War II were not
recognized in the judgment as crimes against humanity, since in committing them there
were no crimes falling under another category tried by the tribunal or there was no
connection to war crimes or crimes against peace. The same acts committed after the start
of the war were considered by the tribunal to have been committed in the implementation
of a war of aggression or in connection with it, which made it possible to qualify them as
crimes against humanity. In practice, therefore, the possibility of fulfilling the elements
of crimes against humanity before the outbreak of World War II was significantly limited,
if it could be proven at all. The IMT also identified two characteristics of terror against
Germany's political enemies, namely, its planfulness and systematic nature, defining the
organizational and realization sides of the crime, respectively!®® . Further clues to
distinguish between war crimes and crimes against humanity appeared in the sentences
handed down in the follow-up trials. Thus, sequentially, in the so-called Doctors' trial, the
tribunal found that the subject whose rights were guaranteed was defined differently -
war crimes applied to civilians, prisoners of war and persons at sea from countries at war
with Germany, while crimes against humanity applied to German and civilians from other
countries!®! .

The so-called Milch Trial listed as examples of protected civilian populations Hungarian
Jews and representatives of other nationalities living in Hungary and Romania. These

180 Jbid, pp. 254-255.
181 Trials..., vol. II, p. 174.
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countries were not belligerent parties against Germany, although the Reich did in fact
occupy them. In view of the equivalence of the German acts against Hungarians,
Romanians, Poles and Russians, and taking into account the conclusions of the judgment
of the IMT, the tribunal in the second follow-up trial recognized the described acts as war
crimes, not crimes against humanity!s2

The verdict in the third follow-up trial, the so-called lawyers' trial, stressed that war
crimes involved, among others, the civilian population of occupied enemy states, while
crimes against humanity involved other civilians, primarily those with German
citizenship or who had other German citizenship (such as domicile). The possibility was
ruled out that acts by German citizens not grounded in administrative directives or
affirmed by the German government, but directed against individuals, could be considered
crimes against humanity. Otherwise, the general characteristic of the prohibition relating
to the protection of the rights of any civilian population, that is, the collective, would not
be fulfilled8? . Historical examples of official German protests in defense of the interests
of the civilian population were also pointed out - the 1872 joint opposition of Germany, the
United States and five other countries to the atrocities and pogroms against Jews carried
out in Romania, and the 1915 joining of the German government in an international
remonstration against Turkey's actions against the Armenian minority. Also recalled was
Germany's 1938 armed intervention in Czechoslovakia, justified by alleged violations of
the rights of the Sudeten German minority!®* . Thus, since the German authorities'
presumptions about the position of the German population in Czechoslovakia were
sufficient reason to initiate military action, the more likely - organized and systematically
carried out - German violations of the rights of its own civilian population could, in the
context of Germany's historical practice, be the subject of the tribunal's evaluation.

The standard for qualifying acts as crimes against humanity was drawn by the tribunal
ruling in the fourth follow-up trial from German international law doctrine, and thus from
outside treaty and common law. The author of the normative was Gustav Radbruch, who
in 1947 identified three basic levels of crimes against humanity: "cruelty to human
existence, dishonor of human dignity and destruction of human culture."!8> . In addition,
the judges recognized the danger that collective responsibility could be applied to the
German people for crimes against humanity and war crimes, and indicated the limits of
punishability of the crimes. With regard to the defendant Leo Volk, the tribunal stressed
that the imputation of personal responsibility for crimes against humanity requires not
only participation in the organization that committed them, but also the defendant's
awareness of its acts!86 ,

The fifth follow-up trial, the so-called Flick trial, ended with the announcement of a verdict
in which the judges rejected the charge that it was a crime against humanity to
expropriate Jewish entrepreneurs. They found that the military tribunal had ruled by

182 Ibid, pp. 790-791.

183 Trials..., vol. III, pp. 972-973.

184 Ibid, pp. 981-982.

185 "Der Grausamkeit gegen menschliches Dasein, der Entehrung der Menschenwiirde und der Zerstérung
menschlicher Bildung" (G. Radbruch, Zur Diskussion tiber die Verbrechen gegen die Menschlichkeit, "SJZ"
Sondernummer. Humanititsverbrechen und ihre Bestrafung (1947), p. 132).

186 Trials..., vol. V, pp. 978, 1004, 1048.
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referring to Law No. 10, of which the 1945 London Agreement was an integral part. The
IMT Charter, on the other hand, was "incorporated" into the agreement, not merely
"attached". The purpose of the London Agreement was to try "major war criminals," which,
according to the tribunal, justified the recognition of the occurrence of a state of war or a
connection to it as a sign of war crimes and crimes against humanity. Hence, the
adjudicators' doubts arose over the fact that the prohibition of crimes against humanity
formulated in Law No. 10 did not indicate the connection of the acts to an ongoing war as
a condition, and they considered the tribunal's interpretation extending jurisdiction as not
deriving from the IMT Charter. The judges also considered it unauthorized to classify acts
against the property of civilians as crimes. Concluding that the prohibited acts described
as crimes against humanity are against the life and liberty of the civilian population, they
limited the scope of the phrase "and other inhumane acts" to those very values!®7 .

The judgment issued in the sixth follow-up trial clarified the war tribunal's subject matter
jurisdiction (ratione materiae). It stated that acts against property could only be war
crimes, not crimes against humanity. It was pointed out that acts committed outside
German-occupied territory could not be considered war crimes, and such areas were not
Austria or the so-called Sudetenland?!ss .

In its judgment concluding the seventh follow-up trial, the court stressed the need for
enforceability of international law norms, including those extra-tractual, which, acting as
a deterrent, positively affects the implementation of obligations between subjects of law.
The judges pointed out that obstacles to the application of the law, such as its "hopelessly
inadequacy," obsolescence, injustice or procedural weakness, should be specified. They
reported that the problem could be solved by introducing amendments to eliminate the

187 Trials..., vol. VI, pp. 1212-1216.

188 Tn the case of the Anschluss, resulting in Germany's violation of Article 80 of the Treaty of Versailles - since
the Austrian authorities did not establish an exile government and the troops there did not support the anti-
German coalition forces during World War II (Austria therefore did not clearly oppose its annexation to
Germany) - it can only be assumed with difficulty that its territory was occupied by Germany. The opposite
conclusion was reached by Judge Hu Anderson in the separate opinion attached to the verdict issued in the
tenth follow-up trial due to: the Austrian government's disagreement with the Anschluss and the post-war
internal settlements with collaborators (also Germany after the end of the war symbolically, most likely to
disinform and reassure the Allies, made a judicial assessment of the crimes, which, however, does not prove
that it was occupied by a National Socialist government...). The occupation of Austria and Czechoslovakia was
called "a unilateral war". From the tribunal's reasoning in the verdict in the so-called IG Farben trial, it
followed that Germany would derive a legal advantage from violating the norms of international law by
accepting the Munich Agreement in 1938 (an act of international law concluded to the detriment of
Czechoslovakia, constituting a pacta in odium tertii - accepted admittedly per facta concludentia by the
Czechoslovak authorities, but under coercion by the other signatories), since the acts committed by them in
that territory could not be considered war crimes. However, the Munich Agreement was not registered with
the secretariat of the League of Nations, and its provisions concerning the German-Czechoslovak border were
violated by Germany, which determined the illegality, or expiration, of the agreement. Thus, Germany's
occupation of the so-called Sudetenland, while maintaining the appearance of legality, violated the norms of
international law and could not result in Germany's release from its obligations to prohibit war crimes in the
area (Trials..., vol. VIII, pp. 1130, 1084-1085; Trials..., vol. IX, pp. 1459-1460; Agreement Signed at Munich
Between Germany, the United Kingdom, France, and Italy (September 29, 1938) [in] Documents on German
Foreign Policy 1918-1945. Series D (1937-1945). Germany and Czechoslovakia 1937-1938, vol. 2, Washington
1949, pp. 1014-1016. cf. Abkommen zwischen Deutschland, dem Vereinigten Konigreich, Frankreich und
Italien, getroffen in Miinchen, am 29. September 1938 (RGBI. II 1938, 49, 853). See Vertrag zwischen dem
Deutschen Reich und der Tschechoslowakischen Republik tber Staatsangehorigkeitsund Optionsfragen
(RGBI. II 1938, 52, 896); Erlass des Fiihrers und Reichskanzlers tiber die Verwaltung der sudetendeutschen
Gebiete. Vom 1. Oktober 1938 (RGBI. I 1938, 157, 1331).

130



aforementioned difficultiess? . The tribunal's comments, by virtue of the subject matter of
the trial, referred first to war crimes, but then also to crimes against humanity. In the
judges' conclusion, the influence of the principles of the Anglo-Saxon legal system became
apparent.

The judges of the IMT in the trial of the main German criminals identified as the source
of the prohibition of war crimes the norms contained in Articles 46, 50, 52 and 56 of the
1907 Hague Regulations, while the verdict concluding the eighth follow-up trial, the so-
called RuSHA trial, stated that both war crimes and crimes against humanity were
defined in Articles 23, 45, 46, 47, 52, 55 and 56 of that act. The judges found it to be a
cumulative source of prohibitions, although the listed provisions expressis verbis
concerned violations of the rights of the population of an enemy state!?° . Thus, they could
not be applied to the prohibition of crimes against humanity, which provides for the
protection of, among other things, its own civilian population.

The verdict of the ninth follow-up trial made familiar claims from earlier rulings regarding
the basic distinction between war crimes and crimes against humanity - the origin of the
civilian population (from areas occupied or not occupied by Germany) and citizenship were
identified as criterial®! .

The verdict concluding the tenth follow-up trial did not contain conclusions particularly
relevant to the delineation of crimes against humanity and war crimes, nor did it identify
the essential characteristics of the former.

Thanks to the openness of the catalog contained in the definition of the prohibition in Law
No. 10, the specific elements of crimes against humanity were made more specific in the
judgment in the eleventh follow-up trial. At that time, the conscription of representatives
of foreign nationalities into the German army and the SS, treated on a par with forcing
them to perform slave labor, the mental abuse of those sentenced to death by leaving them
without information as to when or whether their punishment would be carried out, and,
in addition, the evacuation of the population and its forced settlement, were considered
basic acts. The judges' statement that the possible evacuation of Poles from the so-called
"General Government" and the resettlement of Germans to the aborigines' abandoned
settlements would have to be considered crimes against humanity was exceptional. Polish
citizens under German occupation were, after all, the civilian population of an enemy state
which, inside and outside Poland's borders, put up armed resistance approved by the
legitimate Polish authorities. Therefore, there was no basis for considering the Poles of
the so-called GG as any civilian population - they were the civilian population of the
belligerent party. The verdict also stressed that acts committed by Germany against
citizens of Germany or one of its allied states did not violate the laws or customs of war,
l.e. in principle they did not constitute war crimes. In addition, the claim that the
incorporation of occupied territories into Germany abolished obligations under the rules
of war was rejected. In the context of these conclusions and rulings in other follow-up
trials, the tribunal's classification of the evacuation of the Polish population as a crime

189 Trials..., vol. XI, pp. 1240, 1254.
190 Trials..., vol. V, p. 153.
191 Trials..., vol. IV, p. 411.
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against humanity does not seem fully justified. It would have been more justifiable to
consider the events as a war crime, but in the tribunal's view, despite the uncertainty
about the laws and customs of war, they did not apply to the basic principles relating to
the Hague legislation. In addition, the adjudicators pointed out that those participating in
or condoning the theft of Jewish property or that belonging to other concentration camp
inmates are guilty of crimes against humanity if their acts were part of the extermination
plan and one of its objectives. In principle, the responsibility of the perpetrators of these
acts was considered "independent" of the murders, which meant applying the concept of
limited accessory. Thus, the material scope of crimes against humanity was expanded to
include not only acts against individual life and liberty, but also property, although the
act or omission had to be related to the extermination acts. In addition to the theft of
Jewish property, its confiscation was also listed 92

The historical justification for prohibiting crimes against humanity and stating that
individuals are responsible for their commission was cited in the verdict in the twelfth
follow-up trial'®3 . The judges cited as an example the trial of Peter von Hagenbach, a
mercenary leader in the service of Charles the Bold, Duke of Burgundy. The condottier's
main tasks were to administer the territories (including Alsace) that Sigismund Habsburg,
regent of Tyrol and Anterior Austria, had given as a mortgage in 1469 under the Treaty
of Saint-Omer, and to collect taxes from the inhabitants of those territories. To extinguish
a rebellion in Breis against Burgundian authority, Charles the Bold ordered a mercenary
to burn down the town combined with looting, plundering and raping its inhabitants.
These crimes were tried by an international criminal tribunal made up of representatives
of 26 states affiliated to the Holy Roman Empire, which found Peter von Hagenbach liable
for "crime against the laws of God and Man" (crime against the laws of God and Man) and
sentenced him to have his entrails opened, i.e. disembowelled, and quartered!®¢ . His death
became the immediate cause of the outbreak of the Burgundian Wars, fought between
1474 and 1477. It should be noted that although Breisach, being part of the Burgundian
mortgage, was not occupied, the city could be affected by hostilities!% . In this situation,
the judges in the aforementioned verdict stated that a crime analogous to crimes against
humanity in their contemporary, i.e. post-war, sense had been proven. However, they did
not clarify which of Peter von Hagenbach's crimes they considered to fulfill the specific
elements of crimes against humanity - only those directed against individual life and
liberty, or also against property. The condotier's acts were treated cumulatively, which
means that the material scope of the definition of crimes known under Law No. 10 was
expanded.

To sum up - the rudimentary criterion differentiating war crimes and crimes against
humanity concerned the protected subjects rather than the underlying acts, since these in
some cases seemed not only similar, but even identical. The IMT Charter's legal definition
of crimes against humanity differed qualitatively from that in Law No. 10, essentially
removing restrictions on qualification - until now, acts committed during or in connection

192 Trials..., vol. XIV, pp. 548-549, 608, 611, 633-634, 654, 678, 685, 689.

193 Trials..., vol. XI, p. 476.

194 M. Bassiouni, Perspectives on International Criminal Justice, "VJIL" 2 (2010), pp. 298-299.

195 William Schabas, mentioning the trial of Peter von Hagenbach, considered his actions to be war crimes (W.
Schabas, An Introduction to the International Criminal Court, Cambridge - New York 2017, p. 1).
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with war or other crimes tried by the tribunal were considered necessary. As Guénaél
Mettraux has suggested, this link in the IMT Charter was established to avoid the charge
that the legal standard applies ex post facto!?¢ . Nevertheless, the defense often raised this
allegation both in the main Nuremberg trial and in the subsequent trials. Besides, the
essence of the crime against humanity was determined by its planning and organized
execution.

A review of the judgments handed down by the IMT and US military tribunals proceeding
at Nuremberg revealed the jurisprudential difficulties arising from the application of the
definitions of the prohibitions of crimes against humanity derived from the IMT Charter
and Law No. 10. Dilemmas arose in particular around the possibility of classifying acts
prior to the outbreak of World War II as crimes against humanity and the precise
determination of which protected group the victims belonged to. It was considered, for
example, that Jews, although they had the citizenship of many countries, both hostile to
Germany and allied, were covered by the guarantees contained in the prohibition of crimes
against humanity. On the other hand, with regard to persons of Polish nationality and
with Polish citizenship, there were discrepancies - according to the cited tribunal rulings,
crimes against them could result in responsibility for both crimes against humanity and
war crimes.

The principles of Anglo-Saxon law, incorporating the tenets of common law, proved to be
characteristic of the procedural mode of American tribunals. The judgment of the IMT
could, in principle, be considered a precedent created on the basis of codified common law.
Its findings, in accordance with the rule of stare decisis, the obligation to follow precedents
established by higher courts, were properly taken into account by military tribunals
(including the IMT, although formally there was no hierarchy). Nevertheless, definitions
of crimes against humanity were being clarified. For example, the verdict in the so-called
Flick trial declared that acts against property, due to the definitional limitations in Law
No. 10 and the prohibition of expansive interpretation, could not constitute crimes against
humanity. This by no means invalidated the precedential significance of the IMT
judgment and did not escape overruling, i.e., overruling precedent.

The codification of crimes against humanity, although imperfect, was a quantum leap not
only toward declaring them unlawful, which was, after all, based on common law and
general principles of law, but also toward criminalizing those acts that affected civilians
who were not necessarily members of the warring parties. From 1945 to the present, the
numerous dilemmas surrounding the definition of crimes against humanity have not been
resolved197 ,

Prohibition of the crime of genocide

196 GG, Mettraux, International Crimes..., p. 320.

197 On the subject of post-war development of legislation and jurisprudence on the establishment of
prohibitions of crimes against humanity and war crimes and in the context of the activities of the ICTY, ICTY,
ICTR, information has appeared in numerous studies and articles (see A. Szpak, War crimes vs. crimes against
humanity in the jurisprudence of ad hoc international criminal tribunals (criteria for differentiation), "PiP" 1
(2012), pp. 76-87; T. Iwanek, Crime of genocide and crimes against humanity in international law, Warsaw
2015, pp. 171-175; G. Mettraux, International Crimes..., pp. 23-190).
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The term "genocide," regardless of its definition, seems to most fully characterize mass
crimes and is synonymous with the greatest atrocities committed in the history of
humanity. In the international legal sense, the prohibition of genocide was in force in
Polish-German relations in a non-treaty form. It was codified in the UN Convention of
1948, already after the end of World War II.

Prohibition in the 1948 UN Convention versus the non-treaty prohibition of
genocide

The concept of genocide!?® is permanently associated with the figure of its creator, who
managed to name a phenomenon hitherto occurring in the history of mankind, although
terminologically undefined. Raphael Lemkin, a Pole of Jewish origin, born in 1900 in the
village of Bezwodne in the Borderlands of the former Polish-Lithuanian Commonwealth
(then under Russian annexation), not only introduced into dictionaries a neologism aptly
describing the extermination of groups, but also became the father of the international
agreement that defined the prohibition of genocide. After his military service in 1919-1920
(i.e., during the Bolshevik-Polish war), he began his academic career at the Jagiellonian
University in Krakow!?? | which he concluded with a doctoral degree from the Jan
Kazimierz University in Lviv. As a legal secretary of the General Secretariat of the
Codification Commission of the Republic, headed since 1924. Emil Rappaport, he
participated in the codification of Polish law. At first he was professionally involved in the
prosecutor's office (from 1929 he served as a sub-prosecutor of the district court in
Brzezany in the Ternopil province, then became a sub-prosecutor of the district court in
Warsaw), and in 1934 he began practicing law in Warsaw. He devoted his life to the cause
of the profound humanization of the law of armed conflict and the guarantee of protection
for civilians, which international treaty law had not adequately provided before the
outbreak of World War II. After the hardships of wartime wandering (he traveled from
Lithuania to Sweden, then through the USSR and Japan to the United States), and then
efforts to adopt the prohibition of genocide, Raphael Lemkin died in New York in 1959.He
became a permanent part of the list of Polish patriots and the most prominent domestic
coryphaeus of international law200 .

198 See an extremely interesting and passionately written monograph on the origins of the concepts of genocide,
as well as crimes against humanity: P. Sands, Return to Lvov. On the origins of "genocide" and "crimes against
humanity," transl. J. Soszynski, Warsaw 2018; cf. idem, East West Street. On the Origins of Genocide and
Crimes against Humanity, London 2016. see also J.-L. Panné, Some remarks on the genesis of the term
"genocide," "PiS" 1 (2007), pp. 373-382.

199 P, Zhukovsky, The Cracow days of Rafal Lemkin's studies, "DN" 1 (2011), pp. 139-158.

200 See Raphael Lemkin. A Hero of Humankind, edited by A. Biefczyk-Missala et al, Warsaw 2010, pp. 31-98;
A. Jones, Genocide. A Comprehensive Introduction, London - New York 2011, pp. 8-12; J. Wojciechowska,
Rafat Lemkin - the author of the term "genocide" [in:] Hominum causa omne ius constitutum est. Jubilee book
in honor of Professor Alicja GrzeSkowiak, ed. A. Debinski et al., Lublin 2006, pp. 140-147; S. Ziebicki, Some
remarks on Rafat Lemkin - the creator of the concept of "genocide" [in:] Wybitni prawnicy na przestrzeni
wiekéw, ed. M. Marszat et al., Wroctaw 2006, pp. 250-259; W. Schabas, Genocide in International Law. The
Crime of Crimes, New York 2009, pp. 28-30; M. Kornat, Rafal Lemkin (1900-1959) - a biographical study, "ZH"
147 (2004), pp. 107-157; S. Salmonowicz, Contribution of Polish science of law to world heritage [in:]
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The visionary nature of Lemkin's idea was that it allowed cumulative assessment of acts
committed by states and individuals leading to the multifaceted destruction of groups of
civilians and treating them as phenomena. Also significant is his ability to anticipate, as
evidenced by Rafal Lemkin's proposal?°! 211 presented to the participants of the Fifth
International Conference on the Unification of Criminal Law, held in Madrid from October
14-20, 1933.292 Its author did not make it to the meeting, as his delegation was withdrawn
by the Polish government. The political situation was becoming increasingly tense - less
than a week after the scientific session Germany withdrew from the League of Nations,
and Spain, the host of the session, was undergoing deep internal crises. The Madrid
demands of Raphael Lemkin were based on the arrangements made at the First
International Conference on the Unification of Criminal Law in Warsaw in 1927. - A
procedural formula was worked out then, which the Polish jurist described as follows: "by
way of analysis [one should] create a series of factual states containing actions so harmful
and dangerous to the international community that their character of delictum iuris
gentium will be universally recognized and will not raise special objections"23 . Raphael
Lemkin believed that acts threatening not so much universal security as interstate
security, that is, "the interests of a number of states or their inhabitants"2%4 | should be
prosecuted and tried on the basis of universal repression. The jurist included in the
category of delicta iuris gentium the acts pointed out by participants in the Warsaw forum:
"maritime robbery, forgery of money and credit papers, trafficking in slaves, women and
children, drug trafficking, trafficking in pornographic publications, the deliberate use of
any means capable of causing general danger."205 . He also mentioned the crime of
incitement to war of aggression, the internationalization of which was handled by Emil

Contribution of achievements of Polish science and technology to world heritage, ed. I. Stasiewicz-Jasiukowa,
Warsaw-Krakow 2009, p. 319; R. Szawlowski, Rafal Lemkin - creator of the concept of "genocide" and the main
architect of the Convention of 9 December 1948 (on the fortieth anniversary of his death), "PiP" 10 (1999), pp.
74-86; S. Mikke, Lawyer Rafal Lemkin - an outstanding unknown, "Palestra" 1/2 (2006), pp. 110-113.

201 Raphael Lemkin's paper was originally printed in French, and later also appeared in Polish and German -
in a Viennese legal journal (R. Lemkin, Les actes constituant un danger général (interétatique) considérés
comme délits des droit des gens. Rapport spécial présenté a la V-me Conférence pour 1'Unification du Droit
Pénal a Madrid (14-20.X.1933). Explications additionnelles, Paris 1933; idem, Akte der Barbarei und des
Vandalismus als "delicta juris gentium," Anwaltsblatt Internationales 11 (1933), pp. 117-119; idem, Crimes of
causing interstate danger as delicta iuris gentium. Conclusions to the Fifth International Conference for the
Unification of Criminal Law in Madrid," Voice of the Law 10 (1933), pp. 598-604. Cf. English-language
translation of the Polish jurist's dissertation: idem, Acts Constituting a General (Transnational) Danger
Considered as Offences Against the Law of Nations, transl. dJ. Fussell,
http://www.preventgenocide.org/lemkin/madrid1933-english.htm, accessed 29 IT 2020).

202 The Polish delegation to the unification conference included Lucjan Bekerman, head of the International
Law Department at the Ministry of Justice and a Supreme Court prosecutor, and Emil Rappaport, vice-
president of the International Criminal Law Unification Bureau and a Supreme Court judge. Information
about the conference appeared in the Polish legal press, including the Lodz-based "Legal News." In his
coverage of the conference (on p. 36), Emil Rappaport mentioned Rafal Lemkin's paper only in the context of
his colleague's critical opinion on the possibility of codifying the crime of terrorism. The theme of
internationalization of terrorism was the axis of Raphael Lemkin's speech at the next, 6th International
Conference on the Unification of Criminal Law in Copenhagen, held between August 30 and September 4,
1935 (see Communication of the Polish Commission for International Legal Cooperation (Warsaw, Supreme
Court Building), "WP" 1 (1934), p. 33; E. Rappaport, The Fifth International Conference on the Unification of
Criminal Law and its predecessors (a handful of memories, impressions and thoughts 1927-1933), "WP" 2
(1934), pp. 33-40; R. Lemkin, Terrorism, "GSW" 41 (1935), s. 561-564).

203 R. Lemkin, Crimes..., p. 600.

204 Ibid.

205 Ibid, pp. 598-599.
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Rappaport2%6 | Attempts to codify the prohibition of terrorism, made, among other things,
in scientific discourse within the framework of the Third and Fourth International
Conferences on the Unification of Criminal Law, he considered, in turn, to be inexpedient.
An important novelty was that the jurist added "a) acts of barbarism, b) acts of vandalism,
¢) causing catastrophe and interruption of international communication, d) spreading
pestilence" to the listed acts considered delicta iuris gentium207 . The later idea of
prohibiting the crime of genocide grew out of the concept of prohibitions of barbarism and
vandalism formulated at the time.

Raphael Lemkin considered the crime of barbarism to be exterminatory acts directed
against the individual as a member of the collective. Their results were slaughters,
pogroms, inhumane treatment and undermining the economic foundations of existence of
group members. In addition to the intent of the perpetrator, seeking to destroy the group,
the punishability of these acts in their individual dimension is based on norms derived
from national criminal law orders (murder and theft were incriminated). Raphael Lemkin
argued that the criminalization of acts of barbarism as a crime of international law is due
to the need to implement the principles of justice and humanitarianism, the violation of
community rules of social coexistence as a result of such acts, their exemplary nature (they
became a model for other countries), the economic results of the crime for the exterminated
population and the countries providing refuge for them, the increase in criminal
tendencies among refugees, and the fact that these crimes are carried out systematically
and involve many acts208 . He considered as acts of barbarism not only acts against life,
dignity and freedom of individuals, but also against property. The perpetrator's intent
expressed in his hatred of the collective or desire to destroy it remained undisputed.
Among the protected groups, Raphael Lemkin listed racial, religious and social
communities2%? | creating an enumerative catalog of them. In addition, crimes directed
against those who stood in solidarity with the persecuted collectivity or took up its cause
were to be subject to the same punishment as an act against the group. Thus, the circle of
protected subjects included collectivities and individuals actively supporting them in the
face of attack. The Polish jurist also provided for the punishability of the non-criminal
phenomenal forms of the crime, namely incitement and aiding and abetting. He
formulated his proposals in the form of a draft international agreement consisting of seven
articles, which was accepted by Emil Rappaport, then president of the Polish Commission
for International Legal Cooperation?210

206 Jhidem, p. 599. See E. Rappaport, Propagande de la guerre d'agression comme délit du droit des gens,
Warsaw, 1929. Article 113 § 1 of the Polish Criminal Code criminalized incitement to offensive war, and § 2
made the prosecution of the act contingent on its punishability in the law of the state to which the incitement
pertained (Decree of the President of the Republic of Poland of July 11, 1932. Criminal Code, Journal of Laws
of 1932, No. 60, item 571).

207 R. Lemkin, Crimes..., p. 600.

208 Thid, pp. 601-602.
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Complementary to acts of barbarism, according to Raphael Lemkin, were acts of
vandalism, consisting of the planned and systematic destruction of works of culture and
art of a given community. The criminalization of a crime of this type in the country's
criminal codes was a guarantee for the owners of certain property. However, the internal
regulations did not take into account an additional aspect that changed the qualification
of the act, namely the intent of the perpetrator, aiming to exterminate the group by
destroying its collective cultural and artistic heritage. According to the jurist, this
deficiency was to be eliminated by the adoption of the relevant act of international law. In
his draft definition of acts of vandalism, he reiterated the general characteristics
accompanying their commission - the perpetrator's intent, the catalog of protected groups
and the punishable phenomenal forms?!! , which stem from the construction of the crime
of barbarism. After arriving in the United States, Raphael Lemkin published in 1942 a
collection of German legislation from the collaborationist states (Belgium, the
Netherlands, Norway and France), the so-called lands incorporated into the Reich
(including the western and northern regions of Poland) and the remaining occupied
territories (including the central and eastern parts of Poland)?12 . Based on his analysis,
he formulated the concept of genocide in the form of genocide. He described it, and made
a thorough case study of the German occupation of Europe in a monograph published in
print in English in 1944213 | and in Polish, his native language, only in 2013.21¢ The
political situation confirmed his 1933 conjecture: "The ingenuity of criminals is usually
ahead of the foresight of the legislature. The abundance and variety of life phenomena
make individual criminal acts come to the attention of the legislature only when their
danger to society becomes apparent."215

From an international legal point of view, the most relevant considerations are contained
in the relatively concise Chapter IX of the first part of the publication, divided into three
points: "Genocide - a new concept and a new concept of annihilation of peoples,"
"Techniques of genocide in various fields," and "Recommendations for the future."
Although the author did not present a draft legislation at the time, he comprehensively
described the essence of the prohibition of genocide. The novelty of his proposal lay
primarily in capturing the phenomenon of the destruction of collectivities, which he
understood as "a coordinated plan of various actions aimed at the annihilation of the group
itself."216 . He added that in the context of the implementation of destructive intentions,
"genocide does not necessarily mean the immediate destruction of a nation."?!7 . The
neologism "genocide," used by Raphael Lemkin to capture the intent, plan and process of
annihilating groups, the Polish jurist formed from the Greek word y£vog, meaning race,
tribe or genus, and the Latin suffix -cida, indicating the murderer. The author of the

211 Tbid, pp. 602-604.

212 R. Lemkin, Key Laws, Decrees and Regulations Issued by the Axis in Occupied Europe, Washington 1942.
See idem, German Administration of Justice under Military Occupation, "TJAJ" 2 (1945), pp. 10-13.

213 Jdem, Axis Rule...
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pp. 158-160; R. Szawlowski, Rafat Lemkin's work "Axis rule in occupied Europe" (1944) in the 2013 Polish
translation, "Palestra" 5/6 (2014), pp. 260-266; S. Debski, Some remarks in connection with the Polish edition
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concept pointed to two phases of genocide. The first was "the destruction of the national
patterns of life of the oppressed group," while the second was "the imposition of the ways
of life of the oppressor." Using traditional concepts to illustrate these phases was not
enough, according to the jurist, in the case of the multifaceted phenomenon of genocide.
Even denationalization, such as depolonization combined with Germanization, would
indicate the cultural, economic and social side of the process, not including the biological
liquidation of the Polish nation.

Raphael Lemkin believed that in the face of total war, which involves fighting the enemy's
civilian population to the point of its destruction, genocide was another occupation
technique. He even mentioned that it was the degree of implementation of the genocidal
plan - even against the final results from the battlefields - that would make it possible to
determine which side, due to demographic and thus economic success, won the war and
which was defeated?!® . As an aside to his considerations, it is worth noting that the
premise of total war was its dehumanization to the fullest extent possible, which
manifested itself in the extension of warfare to the enemy's civilian population. An idea
known, for example, from the Punic Wars (the Roman republic destroyed Carthage and its
inhabitants in 146 BC) or the European conquests of the Mongol khans in the 12th
century, came to life as a result of the democratization of political life lasting since the
French Revolution of 1789. Since the people, created to legitimize the power of democrats,
gained the theoretical possibility of exercising power through their representatives, they
nominally became the most important subject in the state, capable of directing its destiny.
As a result, starting a struggle against another state meant for the democratized nation
that devastating actions should be directed against the citizens of that state and its
partisans. Thanks to French thinkers and politicians in the late 18th and early 19th
centuries, the semantically altered notion of the nation and the belief in its existence
began to be used to shape systems of government, leading to extreme forms of self-
exaltation of the nation, as was the case in Germany at the political, intellectual and public
opinion levels.

Developing his theory, Raphael Lemkin distinguished the following levels of genocidal
techniques: political, social, cultural, economic, biological, physical, religious and moral,
after which he briefly presented examples of German actions in each area. Among the
political methods, he included the way in which occupied areas were administered, the
introduction of the German official language and German spelling of names, the
categorization of the occupied area's inhabitants' affiliation with the German state (e.g.,
by degree of racial kinship or merit), the diversification of political privileges, the
displacement of certain groups of indigenous people and their replacement by German
settlers, who were given preferential conditions. Raphael Lemkin considered the social
techniques of genocide to be the destruction of the local justice system and the introduction
of German solutions and cadres, as well as the suppression of the leadership strata of the
occupied territories. In the cultural sphere, he pointed to the restriction of general
education and higher education, as well as the rationing of cultural and artistic activities
and the theft and destruction of works of art, book collections, and archival materials.
Raphael Lemkin considered the deprivation of the population's means of subsistence as

218 Jpid, pp. 111-112.
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economic hallmarks of genocide, including through confiscation of property, seizure of
banks and exclusion from trade and commerce. As biological methods, he mentioned
depopulation of racially unrelated people combined with attempts to increase the number
of representatives of the so-called master race. This was served by the prohibition of
marriage and the separation of women from men among racial strangers (e.g., by
deportation to forced labor), the malnutrition of racially hostile persons, and social
privileges for Germans with numerous offspring. As physical measures, Raphael Lemkin
considered discrimination in access to food on the basis of racial criteria, the creation of a
health emergency for members of foreign races and their extermination. On the religious
level, he listed the destruction, confiscation and looting of the property of religious and
faith communities, persecution of the clergy and obstruction of spiritual development. In
the moral sphere, on the other hand, the manifestations of genocide, according to the
lawyer, were attempts to strengthen primitive instincts in the "non-Aryan" population,
disregarding their needs of a higher order, that is, promoting pornography and gambling,
and alcoholization2!? .

De lege ferenda Raphael Lemkin proposed that a prohibition of genocide should be
introduced into the Hague Regulations covering two categories of basic acts. The first was
to include acts against the life, liberty, health, property, honor and bodily integrity of
individuals committed because of their membership in a national, religious or racial group,
and the second was to include any policy of group discrimination. He justified this on the
grounds of the fragmentary nature of the codification contained in this act, which resulted
in a lack of systemic and organizational coverage of the phenomenon, i.e., a failure to take
into account the links between individual crimes. Although some of the basic acts of
genocide were prohibited in the regulations, such as in Articles 46, 48, 52 and 56 and the
Martens clause, these norms were insufficient to properly regulate a phenomenon that
could occur in times of both war and peace. The aggregate definition of acts lacked the
connecting factors of protection of group interests and intent to destroy the group by
attacking the individual. Raphael Lemkin pointed out that the prohibition of genocide
needs to be implemented in the form of a multilateral international agreement, from which
there will be an order to protect groups in the domestic (constitutional and criminal) law
of the signatory. In his view, a catalog of punishments for the crime of genocide should be
introduced and defendants should be prevented from evading responsibility by citing
orders from superiors. He argued that the crime should be recognized as a delictum iuris
gentium, and therefore its prosecution should be organized on the principle of omnibus
repression (without violating the laws of countries traditionally not applying this rule).
The Polish jurist advocated that, as in Articles 86-88 of the 1929 Geneva Convention (per
analogiam to the norms for controlling the fate of prisoners of war), compliance with the
revised occupation law should be verified by means of an international inspection agency.
It would have the right to visit occupied states, initiate and conduct investigations into
the occupying power's policies toward the civilian population of the enemy state220 .

On the basis of Raphael Lemkin's proposals in his landmark 1944 monograph, the ban on
genocide was adopted in an international agreement four years later. Since the publication
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of the book, he has devoted himself entirely to establishing the definition of genocide and
the ban, and after its adoption in 1948, he fought for the ratification of the UN Convention,
then for its application. Repeatedly in the pages of legal and diplomatic journals2??! | press
organs of organizations??2 | but also newspapers and magazines??? he explained to
specialists and laymen the validity of the idea of prohibition, its content and the
consequences of its establishment; at the same time he continued to refine his concept. He
did not hesitate to inquire whether the acts of states can be qualified as genocide, such as
those that led to the great famine in Ukraine in 1932-1933224 | or the persecution of Jews
in Czechoslovakia and the USSR (including the Soviet anti-Jewish campaign of 1948-1953,
held in 1952. Prague show trial of Rudolf Slansky, general secretary of the Communist
Party of Czechoslovakia, and thirteen other Communist dignitaries, mostly of Jewish
origin, and the so-called "Kremlin doctors' conspiracy"” of 1952-1953)225

In a 1945 article in Free World magazine, Raphael Lemkin stated that the perpetrators of
genocide could be not only representatives of the state, but also members of political and
social groups. He ruled out the possibility that the perpetrator of genocidal acts could
defend himself, pointing to the compatibility of his acts with domestic law, since genocide
is a violation of international law and morality. He added that those suspected of
committing crimes cannot be judged by the state in whose interest they acted, and
therefore recommended that their acts be judged by an international court or a specially
created chamber within the ICJ226 | He included an important comment regarding the
purpose of the crime of genocide, manifested in the perpetrator's intent to destroy a group:
"Genocide is directed against a national group as an entity and the attack on individuals
is only secondary to the annihilation of the national group to which they belong."227 . The
emphasis on the secondary nature of the attack on the individual was not accidental. It

221 R. Lemkin, Le génocide, "RIDP" 3-4 (1946), p. 193; idem, Genocide, a New International Crime. Punishment
and Prevention, "RIDP" 3-4 (1946), p. 188; idem, Genocide as a Crime under International Law, "AJIL" 1
(1947), pp. 145-151; idem, Senate Weighs Genocide Convention, "FPB" 29 (1950), pp. 2-3; idem, Genocide, "The
American Scholar" 2 (1946), pp. 227-230. cf. the French-language version of the latter text and its
contemporary Spanish translation: idem, Le crime de génocide, "RDISDP" 24 (1946), pp. 213-222; idem, Le
génocide, "RIDP" 17 (1946), pp. 371-386; idem, Genocidio, transl. C. Arrubla, http:/
www.preventgenocide.org/es/lemkin/escolar-americanos1946.htm, accessed 29 II 2020. See an essentially
exhaustive list of publications by Raphael Lemkin: A. Redzik, Raphael Lemkin (1900-1959). Co-creator of
International Criminal Law. Short Biography, Warsaw 2017, pp. 59-64.
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A Modern Crime, "FW" 4 (1945), pp. 39-43. Cf. R. Lemkin, Genocide - A Modern Crime [in] Punishment of War
Criminals. Hearings before the Committee on Foreign Affairs, House of Representatives, Seventy-ninth
Congress, First Session, on H.J. Res. 93, Washington 1945, pp. 94-98.
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Problem, "CSMM" of 31st Jan. 1948, p. 2; idem, Genocide Must Be Outlawed. Only 4 Nations of the 20
Required Have Ratified the UN Convention. Truman Is for It, but Senate Hasn't Acted Yet, "TBBM NJM"
October (1949), p. 44; idem, My Battle with Half the World, "CJF NQ" 1 (1952), 100-101; idem, My Battle with
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implied that the degree of realization of genocide, while it may have been helpful in
proving the perpetrator's intent (as a result of the existence of a presumption of fact), did
not have a 100 percent impact on the classification of the act as genocide. First and
foremost, what mattered was the perpetrator's conscious orientation toward achieving the
genocidal goal22s

In turn, in a text printed in 1946 in The American Scholar (and published three times in
French), Raphael Lemkin appealed to the UN to adopt a ban on genocide, which he defined
as the conspiracy to exterminate national, religious or racial groups. He excluded from the
catalog of protected goods the honor of the individual, whose legal significance has
gradually weakened since the amendment of the Hague Regulations. The author also
clarified the issues related to the extradition of genocide suspects, namely, he pointed out
that for the purposes of the extradition procedure, they should not be treated as political
criminals, and the administrative action of transferring them to the requesting state
should take into account the existence of sufficient evidence of the possibility of a fair trial
by the requesting state. Raphael Lemkin recognized as the phenomenal forms of the crime:
perpetration (e.g., issuing and carrying out orders from superiors), participation (e.g., in a
conspiracy to commit genocide or members of the government or political bodies in the
organization of genocide or its toleration), incitement (e.g., "through the formulation or
teaching of the criminal philosophy of genocide," i.e., scientific and propaganda activities),
and as the stage forms: preparation of a genocidal plan and its execution. Taking into
account the organizational development of the UN, the Polish lawyer developed a working
procedure for the application of the ban by the UN Security Council, taken not against
individuals, but against states. The council would proceed either on its own initiative or
on the basis of a petition filed by members of religious, racial or national groups residing
inside or outside the accused state. In the course of qualifying the acts of a suspected state,
it could ask the ICJ for an advisory opinion on the case under investigation. If the state is
found to have committed violations, the UN Council could impose certain sanctions on it.
In turn, in order to make it possible to control the occupation and prevent genocides, the
jurist sought to give an international body (such as the ICRC, ensuring compliance with
humanitarian principles) supervisory powers in the occupied state. He also stressed the
urgency of including clauses prohibiting genocide in future peace treaties with the allies
of the European Axis states (Romania, Bulgaria and Hungary), and added that the
possible signing of a multilateral agreement containing this prohibition should not deter
willing states from strengthening protections against genocide in bilateral agreements or
regional pacts2?® . Significantly, in a 1946 text, Raphael Lemkin first submitted a
preliminary draft of the genocide ban, which reads as follows: "Whoever, while
participating in a conspiracy to destroy a national, racial or religious group, undertakes

228 Intent, in the case of the crime of genocide the general marker for its qualification, is sometimes treated as
a nuance outside the doctrine of international law. For example, historians and sociologists create numerous
definitions of genocide, but because they are focused on assessing the effects of states or specific perpetrators,
they are generally characterized by less accuracy in describing the phenomenon than the broad (and not
without various flaws, but taking into account the intention, plan and implementation of genocide) concept of
Raphael Lemkin (see L. Nijakowski, The delight of revenge. Historical sociology of genocidal mobilization,
Warsaw 2013, pp. 64, 76-78).
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141



an attack against life, liberty or property of members of such groups is guilty of the crime
of genocide."230

In 1947, Raphael Lemkin, looking at the work of the IMT adjudicatory panel and the
actions of the UN, was able to express his observations, assessments and comments on the
subject. In the pages of the American Journal of International Law, he mentioned that the
signatories of the 1945 London Agreement eliminated discrepancies in the French and
English versions of the IMT Charter, with the result that only acts committed during or
in connection with the war became punishable. The proposal for the prohibition of genocide
formulated by the Polish author did not include a temporal limitation - genocidal acts were
to be unlawful and punishable regardless of the state of war. Raphael Lemkin, repeating
his earlier demands that clauses prohibiting genocide be included in peace treaties with
the European allies of the Axis states, added with emphasis that the obligation to
criminalize the prohibition of genocide in domestic criminal legislation must also be
imposed on Germany - if it was not included in the peace act, the obligation should be
included in the order of the occupation authorities and - or - in the constitutions of the
German states23! .

The concept of genocide was included during the work on how to judge German crimes as
a possible category for proving the acts of suspects232 . According to a report by Robert
Jackson, the American representative at the London International Conference convened
to prepare the war trials, the word "genocide" was mentioned only once, and that in the
very early stages of the negotiations. In the preliminary memorandum of June 1945, which
contained the American negotiating position and was presented to the delegations of the
other participating countries (Britain, France and the USSR), the concept of genocide was
set in the context of proving that the accused had instigated, committed or condoned
atrocities and crimes. These crimes were to be committed before or during the war of
aggression initiated by Germany, and included violations of international law (customary
or treaty) and domestic law (of Germany, its allies, jointly belligerent parties and satellite
states), as implied in Section 1(d)(4) of the US memorandum. The document's definition of
genocide considered destruction, the object of which could be racial minorities or a
subjugated population, as its synonym, which created a wide field of interpretation
regarding the last concept. An enumerative catalog of basic acts of genocide was presented,
which, as in Lemkin's division, included physical and biological destruction of individuals
by starvation, sterilization and castration, deprivation of clothing, shelter, fuel, adequate
sanitation, medical care, deportation to forced labor and employment in inhumane
conditions (§ 9(a) of the memorandum). Genocide was linked to the state of war,
emphasized to be racial in nature and targeting civilians, and excluded from its scope acts
categorized by Raphael Lemkin as acts and omissions in the political, social, cultural,
economic, religious and moral spheres. Although unlawful expropriation, looting and
forced sale in occupied areas, unlawful destruction of property, and taking control of other
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nations through the use of threats of violence, invasion or other unlawful means were
mentioned (§ 9 b-d of the memorandum)?233 , they were not considered to be manifestations
of genocide. Thus, the memorandum's definition of genocide included acts against the life
and liberty of individuals, and treated acts against their property as an independent
category. However, the deliberators did not take up the American proposals, and as a
result, as suggested by Guénaél Mettraux23* , instead of genocide as a category of crimes
against humanity in the IMT Charter there was a reference to persecution?3> . According
to the Swiss academic, the reasons for abandoning Raphael Lemkin's concept were the
Allies' reluctance to divide the prosecution into multiple trials of persecuted groups and
their fear that the trials would be used as an instrument of group revenge (or at least the
impression would be created)236 .

In the official documents for the main trial of German criminals at Nuremberg, the term
"genocide" appeared once, not in the 1946 verdict, but only in the indictment237 . In its
section on the characteristics of the war crimes charge, and more specifically when
describing the murder and mistreatment of the civilian population of the occupied
territories or from them, it stated: "They [the defendants] conducted deliberate and
systematic genocide, viz. [i.e. videlicet], the extermination of racial and national groups,
against the civilian populations of certain occupied territories in order to destroy
particular races and classes of people and national, racial, or religious groups, particularly
Jews, Poles, and Gypsies and others."238 . Thus, the connection of genocidal acts with the
conception of a specific intention and the preparation of an adequate plan was emphasized,
and the repetitive nature of the acts was noted, which referred to the manner of their
execution. To the traditional triad of groups subject to genocide - national, racial and
religious - were added other collectivities derived from the civilian population, i.e. races
and social classes. Examples of communities subject to destruction included Jews and
Poles. Although the prosecutors were aware of the different scale of genocidal ventures
directed against these collectivities, they considered the intentions of the perpetrators to
be equivalent and allowing for uniform qualification. The indictment considered
extermination to be synonymous with genocide. Thus, a very narrow, physical aspect of
the phenomenon under consideration was prejudged. Thus, in essence, the fundamental
assumptions of Lemkin's concept were taken into account, but many specific features were
eliminated. The fact that the Nuremberg verdict of 1946 did not mention the crime of
genocide was explained by Guénaél Mettraux by the difficulty of proving that its

233 R. Jackson, Planning Memorandum Distributed to Delegations at Beginning of London Conference, June
1945 [in:] idem, Report of Robert H. Jackson United States Representative to the International Conference on
Military Trials, London 1945, pp. 64-68.
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prohibition was in effect at the time of the acts being tried, and by possible allegations
that the imposition of the ban was an attempt at revenge?239 ,

In the twelve ensuing Nuremberg trials held before U.S. military tribunals in the
occupation zone there, the term "genocide" appeared repeatedly, not only in the
indictments, but also in the verdicts. Although it had a legal genesis, in international legal
terms it was not treated as a basis for prohibition, but as a concept that as
comprehensively as possible captures the essence of the destruction of groups of civilians.

In the so-called doctors' trial, and more specifically in his opening statement, the
prosecutor, Brigadier General Telford Taylor, on December 9, 1946, pointed to genocidal
acts such as the implementation of the euthanasia program, sterilizations and mass
slaughters (he singled out Jews, Poles, Roma and Russians)24 .

In contrast, in a judgment handed down in the so-called lawyers' trial, the judges
considered the racial persecution of German citizens before the war by Germany as
genocide?! . They classified genocide as equivalent to crimes against humanity, and cited
its definition from the UN General Assembly resolution of December 11, 1946 (described
below) as comprehensively reflecting the tribunal's consideration of the essence of the
crimes committed24?2 . They concluded that the accused Ernst Lautz, the Reich
Superintendent, assisted and participated knowingly in the preparation of the
government's plan to exterminate the Jewish and Polish races, thereby committing the
crime of genocide?43 . They rightly pointed out the comprehensiveness of the acts of Oswald
Rothaug, a judge of the German People's Tribunal, classifying them as participation in the
crime of genocide: "The individual cases in which [Oswald] Rothaug applied the cruel and
discriminatory law against Poles and Jews cannot be considered in isolation. It is of the
essence of the charges against him that he participated in the national program of racial
persecution. It is of the essence of the proof that he identified himself with this national
program and gave himself utterly to its accomplishment. He participated in the crime of
genocide."24* . The Court thus implicitly ruled as to defendants Ernst Lautz and Oswald
Rothaug that at the time they committed the alleged acts, there was a legal prohibition
against the crime of genocide, which, in the course of applying the law, was sufficient to
establish their individual responsibility. What's more, Poles and Jews (in that order) were
again found to be subject to the German genocidal program.

In contrast, in the verdict issued in the fourth follow-up trial, the so-called WVHA trial,
the adjudicators adopted a succinct definition of genocide, indicating that it is the
systematic extermination of a race24 ,

During the eighth follow-up trial, the so-called RuSHA trial, acts against the biological
and cultural development of the civilian population (including depriving the individuals
belonging to it of their livelihood through confiscation of property, deportation, creation of
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conditions calculated to cause high mortality of the population, kidnapping of children)
were considered manifestations of genocide. It added: "These techniques of genocide, while
neither so quick nor perhaps so simple as outright mass extermination, are by the very
nature of things far more cruel and equally effective."246 . In addition, as a result of the
defense's statements that there was no legal basis to charge the crime of genocide?4” | in
his closing speech the prosecutor stated that the indictment did not include the crime of
genocide per se, but charged criminal acts whose genocidal purpose was to strengthen
Germany's position vis-a-vis neighboring states. The destruction of their civilian
population proved to be the primary means of achieving these intentions248 . This remark
corresponded with the words quoted by Raphael Lemkin249 of Alfred Rosenberg, the
Reich's leading ideologist and its minister for the occupied eastern territories from 1941
to 1945, who maintained: "history and the task of the future no longer foretell a struggle
between classes, further disputes between ecclesiastical and otherwise derived dogmas,
but a conflict between blood and blood, race and race, nation and nation."?% . It should be
emphasized that the assumptions of German total war, taking into account the idea of the
nation as the foundation of democracy and the state, reinterpreted by French
Enlightenment thinkers, meant that the conflict initiated by Germany in 1939 could not
be limited to military purposes.

The indictment presented in the ninth follow-up trial, the so-called Einsatzgruppen trial,
stated that, classified as crimes against humanity, the acts, leadership, plans and
undertakings in which the defendants participated were part of a "A systematic program
of genocide, aimed at the destruction of foreign nations and ethnic groups by murderous
extermination."?5! | In his closing speech on February 13, 1948, prosecutor Telford Taylor
declared the crime of genocide to be a violation of international law equivalent to the other
categories of crimes identified in the IMT Charter: "The defendants have not seriously
endeavored to controvert these facts, which conclusively prove the crimes of genocide and
the other war crimes and crimes against humanity charged in the indictment."252 | The
term "genocide" was used both for legal qualification and to describe the destruction of
groups that the Germans carried out before and during World War 11253 . Therefore,
Karolina Wierczynska's statement on what meaning was ascribed to the term "genocide"
in this process seems partly true: "During the proceedings before the tribunal and later in
the ruling, the word 'genocide' was mentioned several times, but it was not understood as
a separate crime, but rather as a term for the mass crimes committed by the
Einsatzgruppen, as a method and tool used by the Nazis. One can conclude from this that
in the minds of judges and prosecutors it was still only a subcategory of crimes against

246 Trials..., vol. IV, p. 627; cf. ibid, pp. 599, 609, 613, 622-623, 626-627, 634, 637, 663, 666, 687, 689, 693-694,
701, 709, 1075-1076; Trials..., vol. V, pp. 48, 65, 89.

247 Trials..., vol. V, pp. 1, 3-5, 27.

248 Ibid, pp. 30-31.

249 R. Lemkin, Genocide - A Modern Crime..., "FW" 4 (1945), p. 40.

250 "Geschichte und Zukunftsaufgabe bedeuten nicht mehr Kampf von Klasse gegen Klasse, nicht mehr Ringen
zwischen Kirchendogma und Dogma, sondern die Auseinandersetzung zwischen Blut und Blut, Rasse und
Rasse, Volk und Volk" (A. Rosenberg, Der Mythus des 20. Jahrhunderts. Eine Wertung der seelisch-geistigen
Gestaltenkdmpfe unserer Zeit, Miinchen 1936, pp. 1-2).

251 Trials..., vol. IV, p. 15.

252 Jbid., p. 370.

253 Ibid, pp. 30, 32, 48, 247, 356, 399, 450-451, 469-470.
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humanity."25¢ . From the quoted words of Telford Taylor, it appears that genocide was a
separate group of crimes, he said explicitly about the crime of genocide. The conclusion,
often repeated in the literature, that the crime of genocide is a type of crime against
humanity, seems disputed. If this were indeed the case, it would have to be treated as a
crime, since there would be a generic similarity between the two (they originated in the
legal system). On the other hand, the thesis of the predominant relationship between the
crime of genocide and the crime against humanity is not clear in the context of how the
IMT Charter defines war crimes and the Hague Rules define the laws and customs of war,
as will be discussed below.

Perhaps the most comprehensive and synthetic description of the German genocide was
presented in the verdict in the eleventh follow-up trial, the so-called "Ministry Trial. The
adjudicators included in their arguments the aforementioned two-phase concept of
Raphael Lemkin, involving, on the one hand, the annihilation of members of a designated
group, and, on the other hand, Germanization combined with the naming of selected
individuals from the eliminated groups, which the German authorities assumed could be
effectively incorporated into the German nation. On the basis of the charges formulated
in the indictment, the following acts were considered genocidal in the verdict:

- Displacement (especially in Poland and the occupied eastern territories) associated with
confiscation and sequestration of property and German settlements;

- The establishment of German racial registers and the introduction of legislation allowing
the selection of the population according to the racial key;

- forcing individuals to accept German citizenship or imposing it on them, with the result
that they had to perform civic duties, such as serving in the armed forces;

- punishing individuals for civil disobedience, such as evading military service, which was
linked to the forced granting of German citizenship;

- Punishing individuals deemed unable or refusing to accept German identity (e.g.,
through forced labor, confinement in camps, murder);

- The use of justice in the occupied territories for the destruction of inferior races;

- The establishment of police tribunals and summary courts in Germany and the occupied
territories, criminal abuses against foreign civilians and denial of access to the judiciary
and trial of criminal cases;

- Adoption of exceptional legislation providing for summary trials in special courts and
capital punishment or imprisonment in concentration camps for opponents of German
power policies;

- handing over to the police and secretly transporting people suspected of crimes against
the Reich or its armed forces to Germany for trial and punishment without notifying
relatives of the accused of the outcome of the cases;

254 K. Wierczynska, The concept of genocide in the context of the jurisprudence of "ad hoc" international
criminal tribunals, Warsaw 2010, p. 32.
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- Introducing legal terror through discriminatory treatment of suspected criminals who
are members of a racially, nationally or politically undesirable group (e.g., deprivation of
legal defenses and transfer to the Gestapo for summary proceedings);

- arrests, imprisonments, deportations, and murders of innocent persons subjected to
punishment as a result of the application of collective responsibility to persecuted groups,
the detention of such persons, their deportation, hanging, and execution;

- executions and deportations of those collectively responsible according to an arbitrarily
set ratio of their number for attacks by undetected perpetrators on German installations
or personnel in the occupied territories;

- organizing, among prisoners of war and citizens of occupied countries, recruitment
campaigns for the SS and often forced conscription into such units as the Waffen-SS,
concentration camp administrations with the SS, and penal battalions;

- The involvement of these units to carry out pacification tasks in the occupied territories
(by committing atrocities and crimes against the civilian population);

- persecution of the Jewish population in all German-dependent territories;

- Disenfranchisement, confiscation of property, imprisonment in concentration camps and
murder of Jewish persons with citizenships of various countries;

- The barbaric mass murder of Jews and other civilians in the occupied territories;

- changing in 1942 the plan to expel the Jews to a plan for their eventual elimination in
concentration camps located in Eastern Europe;

- deportations of people of Jewish origin as labor groups to eastern areas, murdering the
physically weak during transport and bringing to death by slave labor those capable of
performing it temporarily255 .

In the proceedings of the so-called Flick, IG Farben, Krupp trials and the Balkan hostage
murder trial, the term "genocide" was not used. Lapidary references to it appeared,
however, in the initial phase of the so-called "Higher Command Trial"26 .

On December 11, 1946, two months after the announcement of the Nuremberg verdict, the
UN General Assembly adopted a draft resolution, "The Crime of Genocide"?57 | drafted,
among others, by Raphael Lemkin, who originally presented it at the UNGA meeting in
Lake Success in October 1946. Its further procedure was supported by India, Cuba and
Panama, which made it possible to place it in the UNGA picture order. The document was
referred to the Legal Committee, which established a subcommittee to prepare the final
text. Raphael Lemkin stated: "The draft carried two additional points as compared to the

255 Trials..., vol. XIV, pp. 468-470;cf. ibid, pp. 41, 914, 927, 1003; Trials..., vol. XII, pp. 44, 48, 218.

256 Trials..., vol. X, pp. 36, 139.

257 General Assembly Resolution 96 (I) of December 11, 1946 (The Crime of Genocide). Cf. N.Z. General
Assembly Resolution of December 11, 1946. [in:] J. Sawicki, Genocide from the Concept to the Convention
1933-1948, Cracow 1949, pp. 157-158. See translated key documents related to the adoption of the Genocide
Convention of 1948: Prosecution and Punishment..., pp. 274-333. See generally on the agreement of the text
of the Convention and its adoption: J. Dilffer, The United Nations and the Origins of the Genocide Convention
1946-1948 [in:] The Genocide Convention..., pp. 55-68.
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original, a reference to moral law and a specification of the responsibility of public
officials."258

In the resolution adopted unanimously as proposed by the subcommittee, genocide (which
1s a denial of a group's right to exist) was compared to murder (which negates an analogous
individual right). Thus the unnecessary anthropomorphization of the collective, so
characteristic of German phraseology, was avoided. Yes, in Rafal Lemkin's earlier
proposals, the catalog of protected groups was left open, but expressis verbis three types of
communities were listed: religious, racial and political. The exclusion of national groups
from the list in favor of political ones was a significant novelty. It seemed crucial to
emphasize the illegality and punishability of the crime of genocide, considered a delictum
iuris gentium: " The General Assembly, therefore, affirms that genocide is a crime under
international law [...] and for the commission of which principals and accomplices [...] are
punishable.". The verb used was to affirm, which indicated that the legal international
prohibition of genocide was being affirmed, rather than creating a new?* . In the latter
case, the word to declare would have been more appropriate, referring to the act of
declaring?6 . The validity of this statement is indicated, for example, by the fact that the
word to affirm was also used in the UNGA resolution "Affirmation of the Principles of
International Law recognized by the Charter of the Nurnberg Tribunal," which affirmed
international legal norms derived from the IMT Charter and the Nuremberg Judgment of
1946, and thus from other, previously accepted sources of obligation. In addition, the 1946
resolution on the prohibition of genocide repeatedly stressed that the international
concern was not to define the crime or seek recognition of its illegality, but to punish and
prevent its commission. The act identified perpetrators and accomplices as subjects of the
crime, and in punishing and preventing it, instead of universal jurisdiction, opted for
international cooperation, which in practice meant reference to extradition procedures.
Genocide was not linked to war, which distinguished its definition from that adopted in
the IMT Charter. Despite the non-binding nature of the UNGA resolution, it contained an
element indicating that states were under an obligation: the illegality of the crime of
genocide reflected the principles of customary international law (per analogiam to the
described example of the resolution on the principles and the Nuremberg Judgment). Since
the UNGA could not adopt a universally applicable standard in this regard, it requested
the Economic and Social Council to undertake the necessary studies, draft a convention
regulating the criminalization and prevention of the crime of genocide, and submit it to
the next ordinary session of the UNGA.

Accordingly, the Economic and Social Council, in a resolution of March 28, 1947,
instructed the UN Secretary-General to begin work with the support of specialists in
international and criminal law and to submit a draft convention after consultation with

258 R. Lemkin, Genocide as a Crime..., p. 150.

259 In the Polish translation of the resolution prepared by Jerzy Sawicki, the verb "to state" appeared, which,
however, did not fully capture the nature of the statement contained in the resolution (Resolution of the
General Assembly of the N. Z. of December 11, 1946. [in:] J. Sawicki, Genocide..., p. 157).

260 Despite the semantic difference, the verbs to declare and to affirm used in UNGA resolution 96 (I) of
December 11, 1946 were both treated as synonyms in Raphael Lemkin's 1947 discussion and in the convention
text accompanying UNGA resolution 260 (III) of December 9, 1948. R. Lemkin, Genocide as a Crime..., p. 150;
General Assembly resolution 260 (III) of December 9, 1948 (Prevention and Punishment of the Crime of
Genocide).

148



the Committee for the Progressive Development and Codification of International Law?26!,
the Commission on Human Rights (if there was one), and after consulting with all member
governments?262

The secretary-general commissioned the Human Rights Section to prepare a draft, which
was published on June 26, 1946263 and consisted of two main parts: the first contained the
draft itself, and the second (much more extensive) - a commentary on it, along with
methodological information on the secretary-general's work, an explanation of basic
problems related to the international punishment of the crime of genocide, such as the
definition of protected groups, the meaning of the term "genocide," the scope of the
convention and responsibility for the crime of genocide, the manner of application of the
prohibition, and the conditions for the entry into force of the convention. Compared to
Raphael Lemkin's concept and the statement made in the UNGA resolution of December
11, 1946, the Secretary-General's proposals went quite far, although they should be
considered a set of general guidelines rather than a draft of acceptable legislation: "[...]
the Secretary-General did not intend to recommend one political solution rather than
another, but wished to offer a basis for full discussion and bring out all the points
deserving of notice."?64 . It was clear from the draft that not only national, religious and
racial groups, but also political and linguistic groups were protected (Article I, paragraph
I). The unlawful acts specified in the act (Article I, paragraph II), according to Lemkin's
terminology, could be classified into six categories - biological, physical, political, economic,
cultural, religious devastation. It was proposed to criminalize not only the perpetration of
the act, but also voluntary participation in it, incitement, attempt, and participation in a
conspiracy to commit genocide (Article II(I)(1) and Article II(II)). In addition, acts
involving multifaceted preparatory forms were incriminated, and a separate article
proposed to criminalize genocidal propaganda (Article II(I)(2)(a-c) and Article III). The
principles already proposed appeared in the document: the criminalization of states and
individuals regardless of their political position (Article IV); the impossibility of excluding
criminalization due to a superior order or domestic law (Article V); the obligation to
institutionalize the prohibition of genocide in domestic law and secure its implementation
(Article VI); and universal jurisdiction (Article VII) with certain exceptions (Articles VIII-
IX). Competent to try the acts of those suspected of committing genocide was to be an
international tribunal with jurisdiction to evaluate all international crimes (Article X of
the first proposal) or only genocide (Article X of the alternative proposal). One of the most
important regulations was the obligation on signatories to disband groups and
organizations involved in acts of genocide (Article XI), which explicitly referred to the
Nuremberg Judgment of 1946, which criminalized four organizations involved in the
crimes described in the IMT Charter: the NSDAP, the SS (with the exception of the SS

261 Prima facie, the phrase used in the committee's name seems like a pleonasm, but one can imagine
evolutionary development being to some extent the opposite of dynamic or progressive development precisely.
262 Economic and Social Council Resolution 47 (IV) of March 28, 1947 (Crime of genocide) (E/325). Cf.
Resolution of the Economic and Social Council of March 28, 1947. [in:] J. Sawicki, Genocide..., p. 159.

263 Draft Convention on the Crime of Genocide Prepared by the Secretary-General in Pursuance of the
Economic and Social Council Resolution 47 (IV) (E/447, June 26, 1947). Cf. Draft Convention on the Prevention
and Prosecution of the Crime of Genocide (prepared on June 6, 1947 by the Secretary-General in Pursuance
of the Economic and Social Council Resolution of 28. III. 1947) [in:] J. Sawicki, Genocide..., pp. 160-166.

264 Draft Convention on the Crime of Genocide Prepared by the Secretary-General in Pursuance of the
Economic and Social Council Resolution 47 (IV) (E/447, June 26, 1947, p. 16.
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Raiders, 1.e., the SS-Reiterstandarten), the SD, and the Gestapo2%5 . It was also proposed
to introduce an optional power for signatories to initiate intervention by UN bodies to
prevent or suppress crimes of genocide wherever in the world they occurred (Article XII).
It established a state's obligation to compensate for genocide committed by its government
or by a group operating in the state outside the control of its authorities. The type and
amount of compensation was to be determined by the UN (Article XIII). However, as
member states did not express the views required by the UN resolution of December 11,
1946, the Committee for the Progressive Development and Codification of International
Law, in a letter to the Secretary-General on June 17, 1947, stated that it was abstaining
from formulating its own position266 . Nevertheless, Raphael Lemkin, as the originator of
the concept of the prohibition of genocide, and prominent representatives of the doctrine
of international law took part in the work on the draft: Henri Donnedieu de Vabres, French
judge adjudicating the trial of the main German criminals at Nuremberg, and Vespasien
Pella, Romanian academic, initiator of the cyclical conferences of international criminal
law unification, president of the International Criminal Law Association, also active in
the Association of International Law and the Inter-Parliamentary Union267 . Raphael
Lemkin and Vespasien Pella suggested the inclusion of two recommendations in the text
of the convention - that the signatories of the agreement should take measures to mitigate
antagonisms and conflicts based on race, nationality and religion, as well as establish
special national offices to monitor possible antagonisms and inform the Secretary
General268 | The proposals were thus intended to establish mandatory prevention of the
crime of genocide.

As a result of the failure to comply with the requirement for international consultation of
the draft convention discussed, the Economic and Social Council, in a resolution of August
6, 1947, urged member states to take appropriate action (the secretary-general sent
requests to states in this regard on July 7, 1947). After receiving their opinions, the
secretary-general was to send them along with the draft to the Economic and Social
Council. The resolution stressed that the draft had also not been considered by the
Committee for the Progressive Development and Codification of International Law or the
Commission on Human Rights. Attached to the resolution was a draft submitted by the
Secretary-General with annexes on the proposed Article X of the Convention269 . They
included proposals to establish an International Criminal Court with jurisdiction over
crimes of international law or a permanent or temporary (ad hoc) International Court with
jurisdiction to try crimes of genocide. Both concepts were prepared on the basis of the
Convention on the Establishment of an International Criminal Court, adopted in Geneva
on November 16, 1937 (the act did not enter into force, without even seeing a single
ratification)27 .
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The Secretary-General forwarded the draft convention to the UN General Assembly in a
note dated August 25, 1947, stressing that the opinions of member states would be
included upon receipt? . The Assembly sent the draft to the Legal Committee, from where
it went to a subcommittee as a result of the inability of committee members to reach a
common position, which rejected the subcommittee's recommendation to proceed with the
draft272 . The General Assembly, however, in a resolution of November 21, 1947, demanded
that the Economic and Social Council intensify its efforts: conduct a study of the draft
convention, prepare a report and submit it with the draft to the Third Ordinary Session of
the UNGA, even if all the opinions of the member states had not flowed?2? . In a resolution
of March 3, 1948, the Economic and Social Council once again called on member states
that had not yet done so to express their position on the draft convention prepared by the
Secretary-General. An ad hoc committee composed of representatives of China, France,
Lebanon, Poland, the United States, the USSR and Venezuela was set up, and its members
were required to meet at UN headquarters and prepare a draft convention on the crime of
genocide, taking into account the UNGA's previous recommendations, the Secretary-
General's draft and the opinions of the states. At the same time, the Secretary General
was instructed to support the committee members in carrying out their tasks. The draft
developed by this committee, together with the recommendation of the Human Rights
Commission, was to be forwarded to the next session of the Council274 ,

The members of the committee presented a report2’> on May 24, 1948, on the results of
their 28 meetings held between April 5 and May 10, 1947. It contained information on the
committee's activities and the draft convention, composed of nineteen articles, was
preceded by a commentary containing the observations of the members of the body on each
article. Although the document prepared by the Secretary General was not taken as the
basis for the draft, its main terms were included. Thus, the proposed act's preamble
referred to the 1946 verdict on major German criminals who were convicted of committing
acts "Similar to those which the present Convention aims to punish.". It recognized that
the possibility of committing genocide is independent of the occurrence of a state of war
(Article I of the draft). Compared to the document drafted by the Secretary General, the
number of punishable states of war was reduced - only acts committed with the aim of
physical and biological destruction of a group were indicated (Articles II, III). The
punishable stage and phenomenal forms of the crime (Article IV) and the responsibility
for its commission (Article V) were regulated more synthetically. Effective application of
the prohibition of genocide and prevention was guaranteed by: ordering signatories to the
convention to adopt relevant domestic legislation (Article VI), establishing jurisdiction
(Article VII), the possibility of preventive action by the UN at the request of the state
concerned (Article VIII), and obliging signatories to extradite persons suspected of
committing the crime of genocide in accordance with national law and their international
obligations (Article IX).

271 Note by the Secretary-General, Draft Convention on the Crime of Genocide (A/362, August 25, 1947).
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