ELECTIONS: PRESIDENTIAL BALLOT: WRITE IN: Authorized for presidential
electors under state statutes, especially M.S. 1967 § 203.30, Subd. 2:
Socialist Labor Party v. Rhodes, U.S. District Court, Ohio, Civil Action

No. 68-224 and Dougherty v. Holm, 232 Minn. 68, 44 N.W.2d 83 (1950),
discussed; Op. Atty. Gen. 28c-5, September 23, 1940 (based on repealed
law) distinguished.
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P October 5, 1968

28c-5
Mr. Joseph L. Donovan
Secretary of State
180 state Office Building
St. Paul, Minnesota 55101

Dear Mr. pPonovan:
In your letter you state substantially the following:
FACTS

Numerous citizens have asked of the Secretary of
State whether write-in votes for th: president or vice-
president of the United States, or presidential elec-
torse, are permitted under Minnesota law.

The Secretary of State prints and distributes all
presidential paper ballots. The Jeneral intent of the
voting Machine Law is that the vocters using voting
machines and electronic voting systems shall have the
same cpportunities to cast valid votes as those using
paper ballots, no more, no less.

Based upon these facts you ask the following:
QUESTIONS

1. Are write-in votes for president, vice-president
or presidential electors aunthorized:

2. Should the officials in charje of preparation of
voting machines, lock out the write-in slot in
the presidential column or row, and in the case
of punch card devices omit any write-in provision
for president, vice-president, and precidential
electors?
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OPINION

Under prior Minnesota law, t.ueg statute pFescribing the form
of the presidential bzllot contained languace expressly prohibiting
the inclusion of cp=ce for write-in votes. M.8, 1953 § 204,03
provided in pertinent part:

“The relative position of the several groups

shall be determined by the rules applicable to other

state offices. The groups of slectores shall be

sepasrated by a blank space cone Juarter of an inch

in width and s0 arranged as to permit placing a

cross (x) after each nawe, and no blank lines

gshall Le printed therein as in the case 3f other

candidates or groups.”

This statute was amended by Laws 1957, o, £08, Pursuant to
an election lav revision, ths legislature enacted Lawe 139592, c¢. 675,
art, 9, § 4 which was substantially sgimilar in content to the zbove-
guotad statute, as amended, However, neither the 19537 asendment
nor the new law contain the provigion which expressly hans presie
dential write=in votes. The curyent law on the subliect, M., 8, 1567
§ 208,04, is identical to the 1939 enactnent with the exception of
certain technical amendment:z iomaterial o the gunretion here presented.

Other current election laws in HMinnesota contain provisions
for the inclugion of blanke fory write-in volez or the ballot.
M.,8, 1967 § 203,30, Subd, I, prosices in pavt:

presidential electore, «rct name ghall be followed on

"In the general elsction, zrxcept in the case of
the same line in upper =mn. lowey caso letters, v the
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political party designation of the candidate, or in

the case of nonpartisan offices, each name shall be

followed by the words, "nominated without pazty

designation.' At the general election, below the

name of the last candidace for each office shall be

placed as many blank lines as there are offices of

that kind to be filled, and on the blank lines the

voter may write the names of persons not printed on

the ballot for whom he desires to vote, . . . "
We note that presidential electors are not excluded from the
write-in provision of the statute. While this office issued an
opinion on September 23, 1940, holding that the predeccssor to
the akove-cited statute did not apply to presidential ballots,
it is distinguishable. The 1340 opinion dealt with the situation
in which a direct conflict existed because the express ban against
write-in provisions on the presidential ballot existed at that
time. As is mentioned above, the conflicting portion of the presi-
dential ballot statute has been repealed.

M.S. 1967 § 206.07(4), dealing with voting machines, and M.S.
1967 § 206.07(5S) dealing with electronic voting systems, both pro-
vide that spaces for write-ins shall appear on ballots used in
connection with such devices. No exception is made in these statutes
for the presidential ballot.

It is true that M.S. 1967 § 208.04 {[PRESIDENTIAL BALLOT] does

not itself make provision for write-in votes. Nevertheless, our state

Supreme Court has held that where a specific statute such as this
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has a relationship to general law such as M.S. 1967 c. 203, the
general law must also be considered in construing the specific
statute:

“Statutes relating to the same general subject
matter are in pari materia ~nd are to be construed
together, because presumably they are enacted in
accord with the same general legislative policy and
were intended to be a harmonious and uniform system
of law. [omitting cited cases] Where statutes contain
Jeneral and special provisions which seemingly are in
conflict, the two should be construed together and, if
possible, harmonized and reconciled and effect given
to both. In such cases the jeneral provision will be
taken to affect only such cases within its general
language as are not within the language of the speciail
provision. [omitting cited case]" gState ex rel. Inter-
state, etc. v. M.-St. Paul M.A. Comm., 223 Minn. 175,
25 N.W. 24 718 (1947), at 223 Minn. 183, 184.

Based on che above, and pending future legislation to the contrary,
it is our opinion that the presidential ballot should contain pro-
vision for write-in votes. This opinion is consistent with the basic

rule governing interpretation of the election laws in Doughexty v. Holm,

232 Minn. 68, 44 N.W. 24 83 (1950):

“Election laws shouléd be liberally construed so as
to secure to the people their right freely to express
their choice. 2 Dunnell Dig. §2915, and cases under
note 78." 232 Minn. 68 at 71.

We note that the exact question presented was recently

adjudicated by a three judge federal court in Ohio in Socialist
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Labor Party, et al. v. Rhodes, Civil Action No. 68-224. That

court held unconstituticnal an Chio statute prohibiting the
inclusion of spaces for write~in votes on the Ohioc ballot. 1In
reaching its decision the court statec at pages 6 and 7 of its
opinion concerning write-in votes:
“A write-in ballot permits a voter to effectively
exexrcise his individual constitutionally protected
franchise. The use of write-in ballots does not and
shou ld not be dependent on the candidate's chance of
succ«ss. Denial of this unfettered freedom of choice
is a denial of theegual protection of the laws as
jJuaranteed by the 1l4th amendment,®
The one dissentiny judge concurred with the majority opinion on
this point. It should be noted that this dacision was appealed
and will be argued before the United States Supreme Court this
month.

Under the political system in this country a voter does not
vote directly for a presidential candidate, but instead for a
number of electors who then cast their votes for president and
vice-president. Art. 2, § 1 of the United States Constitution
provides:

“The executive power shall be vested in a president
of the United States of America. e shall hclé his office
during the term of four yeare, and, togjether with the
vice-president, chosen for the same term, be elected as
follows;

“Bach state shall appoint, in such manner as the
legislature thereof may direct, a number of electors

equal to the whole number of scnators and representatives
to which the state may be entitled in the Conyress; but
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no senator or representative, or person holding an
office of trust or profit urder the United States,
shall ke appointed an elisector.”

Pursuant to this grant, the #Minnesota legislature has Jdirected:

“Presidential electors for the several pslitical
parties of this state shall hereaf ar be nominated by
delegate conventions called and held under the super-
vigsion of the respective state central committees of
the several parties of the state, The names of the
persons nominated as presidential electors shall he
certified to the secretar- of state by the chairman
of such convention for the office of presidentieai
elector.” M.8. 1967 § 203,03,

If the particular candidates for president and vice-president have
been ominated by petition instead of at a party convention, their
electors are alsc iiled with the Secretary of State. ™. 8. 1967
§ 202.13.

Votes are cast for these electors in the frilowing manner:

"When presidential electors are to be voted for, a
vote for the party candidates for president and vice-
president shall be deemad a vote for that partv's elec-
tors as filed with the secretary of state. The secretary
of state shall cause the names of the candidates of euch
political party and those nominated Ly petition to be
printed in capital letters. set in ten-point type, before
the party designation. To the left of, and on a line of
such surnames, near the margin, shall be placed a square
or box, in which the voter may indicate his choice by
marking an 'X*, and one such nark opposite the candidate's
name of any one party shali ¢ counted as a vote for each
elector in the party group or file with the secretary of
state.” M.5 1967 § 208,04,

In the cas® Of a write-in vote, the vote for the particular

candidate for president cannoct ¢ lewmol o vote for that candidate's
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electors because no list of electors will be on file with the
Secretary of State as contemplated by the above-quoted statute.
Additionally, it would be a useless gJgesture for a voter to write
in his choice in any other manner than to vote directly for

electors because the determination of which presidential
is
electors are entitled to cast their ballots/made by the State

Canvassing Board. Under Minnesota law, this datermination is to
be made in the following manner:

"The state canvassing board at its meeting on the
second Tuesday after each such general slection shali
open and canvass the returns made to the secretary of
state for presidential electors, and prepare a state-
ment of the number of votes cast for the several per-
sons receiving votes for these offices, and declare
the person or persons receiving the highest number of
votes for each office duly elected. Wwhen it appears
that more than the number of persons to be elected as
presidential electors have the highest and an equal
number of votes, the secretary of state, in the presence
of the board shall decide by lot which of such persons
shall be declared elected. The governor shall transmit
to each person so0 declared elected a certificate of
election, signed by him, sealed with the state seal,
and countersigned by the secretary of state; and
immediately after the canvass is completed he shall
cause a statement of their election to be published in
one or more of the newspapers printed in the county of
the state capitol and in one or more newspapers printed
and published in a city of the first class contiguous
to the city containing the state capitel." 4.S. 1967
§208.05.

Therefore, a voter desiring to write in his choice on the presi-
dential ballot must write in the office of presidential elector and

names of as many &s 10 candidates for presidential elector. We recoj-
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nize that this process is somewhat cumbersome. However, the
tradition of sticker campaigns in Minnesota provides a workable
solution.
“The use of a sticker is held to be the same
as writing in a name. (omitting cited cases).”

Murray v. Ford, 216 Minn. &%, 72, 11 NWZd 780, 1943.
See also 6 Dunnell Dig. Sec. 2955.

In light of this alternative and in order to minimize disruption
of the ballot it would seem that one line for write-inS on the
presidential ballot would suffice.

The voter wishing to write in onrly for President or President

the
and vVice President will ask, what is/effect of such a vote. We find
no present authority in Minnesota statutes or court decisions for
counting such a vote although it mav be argued and a court of law might

rule -- based on the strongy constitutional arguments propounded in

Socialist Labor Party et al v. Rhodes, Civil Action No. 68-224 discussed above:

--that such votes be counted and that if such presidential candidate
were to prevail, he could then selectf and file a slate of presidential
electors.

In Summary under Art. 2, §l, Unitec States Constitution, the form
and content of the presidential ballot are to be provided by the state
legislature. Our opinion concludes that Minnesota statutes and in
particalar M.s. 1967, §203.30 (2) provide for write-ins on all general
election ballots including the presidential ballot, with account taken

of the right of our citizens to exercise the elective franchise pur-
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suant to Article VII of the Minnesota Constitution, and their right
to equal protection under the laws as prescribed by the l4th Amendment
to the United States Constitution.

That part of Question One concerning presidential electors is
answered in the affirmative: the remainder of Question One and all

of Question Two are answered in the negative.

Very truly yours,

DOUGLAS M. HEAD
Attorney General

WILL H. HARTFELLT
Assistant Attorney General
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