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l. INTRODUCTION

Zoning moratoria—also referred to as “interim zoning” or “stop-gap
zoning”—have long been used by local governments in New York
State and across the country to preserve the status quo and temporar-
ily suspend new development projects. Moratoria are typically enacted
to give municipalities time to study and make considered decisions
regarding the need to adopt or amend comprehensive land use plans,
zoning ordinances, or other land-use regulations, and to avoid the
pressure of applicants rushing to submit permit requests before new,
and often stricter, regulations are put into place.? Moratoria may also
be used where local governments lack the infrastructure or facilities
needed to serve new development; in such cases, “[tlhe purpose of
the moratorium is to allow the local government to plan, finance, and
construct the necessary infrastructure so that both new and existing
development receive adequate levels of public services.”? An unstated
purpose of many moratoria, however, is to indefinitely suspend certain
types of unwanted development, and when this is the case questions
regarding takings and due process may arise.*

In New York, moratoria have been enacted or proposed in order
to suspend numerous types of developments until appropriate regu-
lations could be crafted, covering such things as cell towers,” adult
entertainment facilities, wind energy facilities,” golf courses,® waste
disposal facilities,’ billboards,!® high voltage power lines,!* mining and
drilling operations,'? outdoor wood burning furnaces,'? and “big box”
stores.'* Moratoria have also been used more broadly to temporarily
halt all development and demolitions'® (sometimes in only certain dis-
tricts),'® and to suspend subdivision approvals.!”
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Generally, development moratoria are
considered valid exercises of the police
power so long as they are rationally related
to public health and safety issues, and are
limited to a reasonable duration.

Although about a dozen states have enacted devel-
opment moratoria statutes,'® New York has no specific
statutory guidance. However, local governments are
required through common law to conform to constitu-
tional requirements and related procedural regulations.
Generally, development moratoria are considered valid
exercises of the police power so long as they are rational-
ly related to public health and safety issues, and are lim-
ited to a reasonable duration.” Although the Supreme
Court held, in the landmark 2002 case of Tahoe-Sierra
Pres. Council v. Tahoe Regional Planning Agency,? that
development moratoria do not amount to per se takings,
moratoria may still be challenged as takings under the
economic and regulatory balancing test established in
Penn Central Transp. Co. v. New York.*!

This article is intended to provide practitioners with
a review of the legal issues raised by the use of develop-
ment moratoria in New York. Part II provides a brief
national overview of moratoria, including a discussion of
Tahoe-Sierra Pres. Council v. Tahoe Regional Planning
Agency and a description of moratoria statutes from sev-
eral other states. Part III discusses New York case law
related to development moratoria, including the author-
ity to adopt moratoria, the length of time moratoria may
remain in effect, the validity of moratoria, and vested
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rights. Part IV concludes with practical strategies for the
adoption and use of moratoria in New York.

Il. MORATORIA: THE NATIONAL
PERSPECTIVE

A. SUPREME COURT TAKINGS JURISPRUDENCE

Tahoe-Sierra Pres. Council v. Tahoe Regional Planning
Agency,? decided in 2002, required the U.S. Supreme
Court to consider whether development moratoria vio-
late the Fifth Amendment’s prohibition on uncompen-
sated takings of property. The moratorium at issue arose
from an upsurge in development and impervious sur-
face cover around Lake Tahoe, which led to increased
runoff and threatened to destroy the exceptional clarity
and beauty of the lake. To protect the lake from further
damage, the Tahoe Regional Planning Agency placed a
moratorium on new development until it could complete
a regional water quality plan. In the end, the moratorium
was in place for 32 months. Landowners who were pre-
vented from developing their property during this time
challenged the moratorium on its face and claimed that
they were due compensation for the taking of their prop-
erty rights. They argued that the prohibition on devel-
opment amounted to a “total taking” of their property
under Lucas v. South Carolina Coastal Council.*

The Supreme Court refused to provide any categorical
rule regarding the abstract question of whether tempo-
rary moratoria constitute takings. The Justices rejected
the property owners’ attempt to equate the temporary
deprivations of their entire parcels with the permanent
takings that gave rise to the categorical Lucas rule against
total takings. They could not sever, as it were, a limited
period of time from the owners’ fee simple estates, as
the properties had to be understood as “the parcel as a
whole,” in a temporal as well as geographic sense.?* The
appropriate analysis, the Court explained, required a
balancing of the particular regulatory and economic cir-
cumstances at issue, as was done in Penn Central Transp.
Co. v. New York.* The Court suggested that unneces-
sarily long or repeatedly extended moratoria might fail
this test, but dismissed this argument because 32 months
was a reasonable duration for the moratoria, given the
breadth and importance of the Agency’s efforts to create
a water quality plan.

To support its decision in Tahoe-Sierra, the Court also
relied on its decision in First English Evangelical Luther-
an Church v. County of Los Angeles.*® Although it held
in that case that temporary takings must be compensat-
ed, it did not reach the question of whether a temporary
taking had actually occurred, and on remand, the Cali-
fornia courts determined that the landowners were not
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entitled to any compensation. As the Court explained
in Tahoe-Sierra, the “decision in First English surely did
not approve, and implicitly rejected, the categorical sub-
mission that petitioners are now advocating.”?” Indeed,
the Court in First English specifically declined to discuss
“the quite different questions that would arise in the case
of normal delays in obtaining building permits, changes
in zoning ordinances, variances, and the like which are
not before us.”?

The U.S. Supreme Court has acknowledged
that moratoria are an essential tool for
successful development.

Perhaps of greatest interest to planners was a clear ac-
knowledgement from the U.S. Supreme Court that mora-
toria are an “essential tool for successful development”
that facilitate informed decision making and allow land
use planners “to preserve the status quo” pending the
formulation of development strategies.”” As the Court
explained, “To the extent that communities are forced to
abandon using moratoria, landowners will have incen-
tives to develop their property quickly before a compre-
hensive plan can be enacted, thereby fostering inefficient
and ill-conceived growth.”3°

B. MORATORIA ENABLING STATUTES

Only a handful of states have enacted moratorium en-
abling statutes.’! These statutes may likewise be viewed
as limitations on the ability of local governments to fully
utilize the moratorium tool. For example, some stat-
utes impose procedural requirements. In Arizona, notice
must be given and a public hearing must be held before
a moratorium may be enacted or extended,** and in Or-
egon, notice must also be given to the state Department
of Land Conservation.* Many of the development mora-
toria statutes also impose temporal limits on moratoria.
In California, for example, if a planning commission is
preparing a zoning ordinance or if a new territory is an-
nexed to a city, the legislative body may enact a 45-day
interim ordinance prohibiting any uses that may be in
conflict with a contemplated general plan, specific plan,
or zoning proposal that the legislative body, planning
commission or the planning department is considering or
studying or intends to study within a reasonable time.3*
The moratorium may be extended for ten months and 15
days, and subsequently for a year, but only after proper
notice and hearing.>* The enabling statute in Colorado
authorizes the enactment of moratoria for not more than
six months,*® while its Washington State counterpart per-
mits the adoption of six-month interim ordinances with
the possibility of six-month renewals if the longer period
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is justifiable.’” Minnesota’s interim zoning statute allows
one-year moratoria with renewal for an additional year.?

In addition to varying time limitations on moratoria,
some states also limit the types of situations in which
municipalities may enact moratoria. Although many
states permit moratoria to facilitate preparation of mas-
ter plans,® New Jersey does not.* New Jersey’s statute
authorizes moratoria only where there is an asserted im-
minent health threat to the public.*! The Arizona statute
requires findings either that the measure is needed be-
cause of a shortage of necessary public infrastructure or
that it is justified by other “compelling needs.”** Under
Oregon’s moratoria law, a determination of “compel-
ling need” must be based on findings that the existing
regulations are “inadequate to prevent irrevocable pub-
lic harm[,]” the geographical area encompassed by the
moratorium is sufficiently limited, and that less restric-
tive alternative methods would be ineffective.*

IIl. THE USE OF MORATORIA IN NEW
YORK

As previously mentioned, there is no specific statutory
authorization for the adoption and implementation of
moratoria in New York (although some legislative pro-
posals have been made, as will be discussed below). Nev-
ertheless, the authority to enact moratoria as police pow-
er regulations has long been recognized and supported
by the New York courts.* Several important limits must
be observed for a moratorium to be upheld, however: (1)
it must be rationally related to a valid public purpose;
(2) it must not amount to a taking of property without
just compensation; (3) it must comply with the statutory
procedures for enacting local laws; (4) it must not be
preempted by state law; and (5) it must be limited to a
definite and reasonable term. Additionally, a moratorium
may be found inapplicable to certain property owners if
they can establish vested rights to build under the prior
regulations.

A. SUBSTANTIVE DUE PROCESS

Like other land use regulations enacted pursuant to lo-
cal governments’ police powers, zoning moratoria may
violate property owners’ substantive due process rights
if they are arbitrary or capricious or have no rational
relationship to protecting the public health, safety, or
welfare. Generally, valid public purposes have been
found for moratoria intended: to prepare or amend a
comprehensive plan or zoning ordinance;* to study the
need for zoning regulations for an emerging use;* and
to make water, sewer, road, or other public infrastruc-
ture improvements.*” In a case involving the revocation
of building permits in order to prevent a city’s sewerage

3
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facilities from becoming overloaded, the Court of Ap-
peals explained that “[t]o justify interference with the
beneficial employment of property the municipality must
establish that it has acted in response to a dire necessity,
that its action is reasonably calculated to alleviate the rel-
evant crisis condition, and that it is presently taking steps
to rectify the problem.”* Although the Appellate Divi-
sion had held in the property owner’s favor, reasoning
that the city was at fault for failing to provide adequate
sewerage, the Court of Appeals reversed and suggested
that the health and safety concerns motivating the permit
revocation were reasonable and proper.*” The court in
that case also explained that “a municipality may not in-
voke its police powers solely as a pretext to assuage stri-
dent community opposition.” Similarly, it has been held
that a city’s speculative desire to purchase property in the
future cannot support a moratorium intended to prevent
the present owners of the property from developing it.>°
A moratorium may also be found to be unreasonable if
it “single[s] out one landowner to bear a heavy financial
burden caused by a general community condition.”’!

In addition to having a valid public purpose, a mora-
torium must also be reasonably formulated to advance
that interest. A moratorium on cell tower construction
was found to be unreasonable because there was no evi-
dence that cell towers produced any public health or safe-
ty problems; rather, the moratorium was based on bare
perceptions of the village residents regarding health.*
However, the District Court for the Western District of
New York found no substantive due process violation
where a moratorium on wind energy facilities, enacted
to safeguard aesthetic interests, applied to relatively un-
obtrusive wind energy substations.*> Even though these
facilities were basically identical to other types of substa-
tions, the court explained that “If the aim is to prevent
wind towers from being built ... , certainly it makes some
sense to prohibit the construction of wind tower support
facilities, such as substations, as well.**

Cases may occur where the duration or
impact of a moratorium is so great as to
render it a taking of property.

B. TAKINGS

As discussed above, the Supreme Court has recog-
nized that moratoria may, under certain circumstances,
amount to takings of land without just compensation.
However, under the later case of Lingle v. Chevron, the
Supreme Court clarified the distinction between takings
of property under the Fifth Amendment and violations
of substantive due process.*”® This is a significant distinc-
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tion, especially in the context of moratoria, where con-
stitutional claims more often assert that a moratorium is
unreasonable than that it interferes with the property’s
economic use to such a degree as to constitute a taking.

Nevertheless, cases may occur where the duration or
impact of a moratorium is so great as to render it a tak-
ing of property (rather than an irrational or unreason-
able restriction on land use). In a California case, for
example, a moratorium that prevented property owners
from building on their land for 30 years was held to be
a Lucas -type total taking because it deprived the own-
ers of all economically beneficial use of their property.*
In New York, the Court of Appeals held in 1989 that a
moratorium on the demolition or conversion of single-
room occupancy (SRO) units amounted to an unconsti-
tutional physical and regulatory taking.’” The physical
taking was premised on the city’s abrogation of the own-
ers’ rights to exclude others (the SRO tenants) from their
property, and the regulatory taking was found because
the regulations prohibited commercial development of
the properties and limited them to their less profitable
use as SRO units. The court also held that the morato-
rium did not substantially advance the city’s purported
interest in alleviating homelessness, because the units
were not set aside for low-income or homeless individu-
als. In a footnote, the court explained that the temporary
nature of the measure did not diminish the city’s takings
liability: “even if the local law be viewed as a tempo-
rary provision, it results in a deprivation of the owners’
quintessential rights to possess and exclude and, there-
fore amounts to a physical taking. Under [First English],
where, as here, the governmental action resulted in a per
se taking, the offending action constitutes a taking for
whatever time period it is in effect.”*® Judge Bellacosa
penned a strong dissent in the case, emphasizing the tem-
porary and emergency nature of the moratorium.

Property owners seeking to challenge moratoria as
takings in the federal courts must comply with the ripe-
ness requirements of Williamson County,* which will
frequently bar them from federal court review. In Ecogen
v. Town of Italy, for example, the District Court for the
Western District of New York held that a wind energy
developer’s as-applied taking claim arising from a town’s
moratorium on construction of wind turbine towers was
unripe because the developer had failed to seek a hard-
ship exception under the law. However, the court recog-
nized that “there is some authority that significant hard-
ships occasioned by governmental delay in acting can
warrant judicial intervention, even if the plaintiff has not
obtained a final decision on its application.”® Accord-
ingly, although the court refused to grant the developer
an injunction against enforcement of the moratorium, it
ordered the town to either grant an exception or end the
moratorium within 90 days.

© 2010 Thomson Reuters
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C. PROCEDURE FOR ADOPTING A MORATORIUM

In some New York cases, moratoria have been treated by
the courts as roughly equivalent to zoning actions and
have therefore been subject to the notice, hearing, and
other procedural requirements prescribed under state
and local zoning laws.®' A moratorium may also need to
be referred to the county planning commission in some
circumstances.®> After a moratorium has been properly
enacted, a municipality must also follow the proper pro-
cedures for granting a variance from its provisions, and
any such variance must comport with the goals of the
stop-gap measure.®

D. PREEMPTION

Despite local governments’ police powers, a develop-
ment moratorium will be invalid if it directly conflicts
with a state law, unless it complies with the procedural
provisions in the Municipal Home Rule Law allowing
local governments to supersede general provisions of the
state municipal laws.** In Turnpike Woods, Inc. v. Stony
Point,* for example, the Court of Appeals held that the
subdivision statute preempted a six-month moratorium
because the statute required subdivision regulations to be
acted on within 45 days, and the moratorium did not
declare any intent to supersede the state law. However,
a moratorium on subdivision review was later upheld by
the Second Department in Matter of Laurel Realty, LLC
v. Town of Kent.*®

Particularly long moratoria and multiple
extensions thereof may trigger a closer
examination by the courts.

E. LENGTH OF TIME MORATORIA CAN BE IN
EFFECT

The duration of a moratorium must be reasonable. Mor-
atoria are inherently temporary tools, and “[a] munici-
pality may not use a ‘moratorium’ as a de facto means
of achieving a desired legislative purpose.”® Case law
does not establish a bright-line test regarding moratoria
time frames; rather, reasonableness takes into account
the length of time necessary for good faith efforts to re-
solve the problem that triggered the moratorium.®® Under
various circumstances, the courts have held that morato-
ria lasting for 90 days,* six months,” or eight months”
were reasonable. In one case, development restrictions
lasting 18 years were upheld.”

Practitioners should be cautioned, however, that par-
ticularly long moratoria and multiple extensions thereof

© 2010 Thomson Reuters

may trigger a closer examination by the courts, and run
the risk of being considered unreasonable and unconsti-
tutional, whether under substantive due process or tak-
ings grounds. For example, a decision from the Third
Department explained that after a fourth extension, there
was an “abuse of such a process by long delay[.]” The
court particularly emphasized the municipality’s lack of
progress in establishing a comprehensive zoning law.”
Similarly, in a Second Department case, a five-year mora-
torium was held to be excessive and unreasonable when
a town failed to offer any satisfactory reasons for its de-
lay in enacting a zoning ordinance.” Another Second De-
partment case held that a development moratorium was
unreasonably long when it had been in effect for three
years and there was no indication as to when it might
end.” In another case, instead of holding a moratorium
on wind turbine development invalid where it had been
in place for two years, the District Court for the Western
District of New York ordered the town to either render a
decision on the developer’s hardship exception or enact
a new comprehensive plan within 90 days and end the
moratorium.”®

F. VESTED RIGHTS

A property owner’s detrimental reliance may in certain
circumstances establish a “vested right” to proceed un-
der the law as it existed prior to a moratorium.”” This
can occur when all necessary approvals were received
from the governing authorities and construction began,
or significant investments were made, before the mora-
torium was enacted.”® In Temkin v. Karagheuzoff, for
example, the Court of Appeals held that the petitioners
had a vested right to construct a nursing home where
they had received all necessary approvals and had nearly
completed the building’s foundation work when the city
enacted a moratorium suspending the construction of
nursing homes and health-related facilities.”

Vested rights may also exist where a property owner
is entitled to a zoning or land use approval, but the mu-
nicipality uses unlawful dilatory tactics to prevent the
project. In Pokoik v. Silsdorf, which did not involve a
moratorium but rather an amendment to a zoning ordi-
nance, the Court of Appeals held that the landowner was
entitled to a permit under the requirements in place when
he submitted his application. As the court explained, the
village could not impose its later-enacted regulations on
him because his initial permit application had been im-
properly denied.*® The Second Department has explained
that this “special facts exception” is available only where
a land use approval has been unlawfully withheld or the
municipality has engaged in undue delay.’!
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G. ASTATUTE IN NEW YORK?

Over the years, a number of bills have been introduced
in the State Legislature to address the subject of mora-
toria. To date, these efforts have been thwarted as plan-
ning and municipal advocates have explained that the
case law has established a flexible and reasonable frame-
work that is well understood by planners and municipal
officials and that any effort to craft a legislative approach
is more appropriately viewed as a limitation as opposed
to an authorization. Further, there is scant evidence of
abuse in the use of moratoria across the state. However,
two bills were proposed in 2010 to codify rules for the
use of moratoria in zoning and planning.®?> The bills are
similar and seek to lay out a comprehensive scheme to
govern the purpose, scope, and duration of moratoria
and to provide for judicial review.%

The bills would limit the acceptable reasons for en-
acting moratoria to: “(a) emergency conditions affect-
ing public health or safety; (b) prevent a shortage of or
adverse impacts on public facilities; (c) prevent adverse
impacts upon natural resources; or (d) conduct land
use planning studies, in order to prepare or revise com-
prehensive plans or land use regulations.”®* Moratoria
would have to include specific findings justifying their
enactment, and their temporal and geographic scope
would have to be limited to the time and area reasonably
necessary to advance the purposes of the interim mea-
sure. However, moratoria enacted for planning purposes
would in no case be permitted to last longer than one
year, with one possible six-month extension, and interim
measures enacted in response to public health emergen-
cies would be limited to a year, with year-long extensions
permitted as long as the emergency continues.® These
bills failed to garner widespread support.

IV. PRACTICAL STRATEGIES FOR THE
ADOPTION AND USE OF MORATORIA IN
NEW YORK

One excellent resource on moratoria in New York is a
technical memorandum published and updated by the
New York State Department of State. The memorandum
offers the following advice: (1) adopt the moratorium as
local law, rather than a zoning ordinance or a zoning
amendment; (2) follow the procedural notice and hear-
ing requirements for adopting or amending local laws,
including both statutory and local regulations; (3) clearly
state the purpose of the moratorium, the activities and
geographic areas affected, whether it applies to already
granted applications, and its duration; (4) if the morato-
rium affects subdivision approvals, the local law should
specify that it intends to toll the default approval provi-
sions in the state’s subdivision laws; (5) beyond stating

6

the moratorium’s purpose, explain its urgency and neces-
sity in the preamble to the local law; and (6) include a
process whereby landowners can apply for a hardship
exception or similar relief.%

Local governments should also make sure that mora-
toria are enacted only after a process that provides op-
portunities for all interested stakeholders to engage.
Many moratoria are spurred by development applica-
tions for undesired land uses, and alternative approaches
such as mediation or conditional approvals may help to
prevent costly and drawn-out legal battles. Additionally,
local governments need to be prepared to respond effec-
tively and quickly to their development problems during
the pendency of a moratorium; otherwise, they may “ul-
timately fail if there aren’t enough resources for proper
planning to take place during the development pause.”®”
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FROM THE STATE COURTS

DETERMINATION THAT ACQUISITION OF
PROPERTY FOR DEVELOPMENT OF NEW
COLUMBIA UNIVERSITY CAMPUS WAS
SUPPORTED BY SUFFICIENT PUBLIC
USE, BENEFIT OR PURPOSE UPHELD BY
NEW YORK COURT OF APPEALS.

The Empire State Development Corporation (ESDC)
issued a determination that it should use its power of
condemnation to purchase 17 acres of privately owned
land in the Manhattanville section of West Harlem, for
use in the construction of a new urban campus (the Proj-
ect) for Columbia University (Columbia). Columbia had
begun to purchase property in the area several years pre-
viously. Two studies of the area commissioned by ESDC
had concluded that it was blighted. ESDC sponsored the
Project as a “land use improvement project” pursuant to
the state Urban Development Corporation Act, and as a
“civic project” under a different subdivision of the same
Act. As required by the Eminent Domain Procedure Law,
ESDC specified the public uses, benefits and purposes
of the Project by stating that the Project would address
the city and statewide “need for educational, commu-
nity, recreational, cultural and other civic facilities” and
would enable New York City and the State to maintain
their positions as “global center[s] for higher education
and academic research.” ESDC further determined that
Manhattanville “suffer[ed] from long-term poor main-
tenance, lack of development and disinvestment” and
that the Project would help curb the “current bleak con-
ditions [that] are and have been inhibiting growth and
preventing the site’s integration into the surrounding
community.” ESDC further noted that the Project would
create several thousand temporary and permanent jobs,
would generate over $200 million in state and local tax
revenue, and would create much-needed public space
and bring about improvements to public infrastructure.

Several business owners in the affected area chal-
lenged ESDC’s findings and determinations in the Ap-
pellate Division pursuant to the Eminent Domain Pro-
cedure Law. A plurality of that court concluded that the
determination that the Project had a public use, benefit
or purpose was unsupported by the record, and the court
annulled ESDC’s determination. Kaur v. New York State

© 2010 Thomson Reuters

Urban Development Corp., 72 A.D.3d 1, 892 N.Y.S.2d
8 (1st Dep’t 2009).

On appeal, the Court of Appeals reversed. The court
began its review by noting that determinations as to
blight and public purpose are the province of the legisla-
ture, and are entitled to deference by courts. Two sepa-
rate reports prepared by ESDC consultants, consisting
of a voluminous compilation of documents and photo-
graphs, had concluded that the area was blighted. The
de novo review of the record undertaken by the Appel-
late Division plurality as to ESDC’s findings of blight was
improper, said the Court of Appeals. It could not be said
that ESDC’s finding was irrational or baseless; ESDC had
considered a wide range of factors, including physical,
economic, engineering and environmental conditions.
Because there was record support for ESDC’s determi-
nation that the Project site was blighted, the Appellate
Division plurality erred when it substituted its view for
that of the legislatively designated agency.

The business owners contended that ESDC had acted
pretextually and in bad faith in arriving at its determina-
tion of blight, noting that the first consultant hired by
ESDC to study conditions in the Project area had been
previously hired by Columbia to prepare its Environ-
mental Impact Statement. But, said the Court of Appeals,
the record did not indicate that the study conducted by
the consultant was compromised simply because it had
separately prepared an EIS for Columbia. Furthermore,
noted the court, ESDC had, as a measure of caution,
hired a second consultant, who had never previously
been affiliated with Columbia, to perform a blight study.
The second consultant arrived at conclusions similar to
those of the first consultant, based on independent re-
search and data.

The court rejected the business owners’ contention
that the statutory term “substandard or insanitary area,”
appearing in the Urban Development Corporation Act
and pursuant to which ESDC had made its findings of
blight, was unconstitutionally vague on its face. Blight,
said the court, is an elastic concept that does not call
for an inflexible, one-size-fits-all definition. In defining
“substandard or insanitary area” as a “slum, blighted,
deteriorated or deteriorating area, or an area which has
a blighting influence on the surrounding area,” the Act
provided adequate meaning to the term.

Although the Appellate Division plurality had agreed
with the business owners’ assertion that there was no
evidence that the Project area had been blighted before
Columbia had acquired the majority of the property
therein, this contention, said the Court of Appeals, was
unsupported by the record. A study begun in 2003, when
Columbia was only beginning to acquire property in the
area and before either of ESDC’s consultants had been
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retained, unequivocally concluded that there was ample
evidence of deterioration of building stock and substan-
dard and unsanitary conditions. Moreover, ESDC’s sec-
ond consultant found that since 1961, the area had suf-
fered from a longstanding lack of investment interest.

The Court of Appeals also held, in the alternative, that
the Project was properly qualified as a “civic project”
within the meaning of the Urban Development Corpora-
tion Act. The court noted that the statutory definition of
a “civic project” specifically includes providing facilities
for educational purposes. The Appellate Division plural-
ity’s holding that the expansion of a private university
did not come within the statutory language was without
statutory support, said the Court of Appeals. Both the
language of the statute and ESDC’s history supported
the contention that “civic projects” may involve private
entities. In this case, said the court, the advancement of
education, the improvement of public spaces and infra-
structure, and the creation of an estimated 6,000 per-
manent jobs left no doubt that the Project qualified as a
“civic project.”

The last argument addressed by the court was that
the business owners were denied procedural due process
when ESDC (1) failed to turn over certain documents
during the administrative process pursuant to the own-
ers’ request under the Freedom of Information Law
(FOIL); and (2) closed the record before the litigation
arising from that request was resolved. The court held
that the owners had an opportunity to comment on the
proposed Project in a meaningful manner, orally and
through written submissions, and at a meaningful time—
well before ESDC issued its findings and determination.
Prior to ESDC’s determination, the owners had access to
over 8,000 pages of documents, including the two blight
studies commissioned by ESDC. The owners had made
extensive written submissions following a two-day pub-
lic hearing, and ESDC prepared a 75-page “Response to
Comments” which extensively addressed the concerns
raised by the owners. The court conceded that the own-
ers had prevailed in their FOIL litigation, in that ESDC
was ordered to turn over five additional documents. But,
continued the court, the owners had failed to show that
the withholding of these documents deprived them of a
meaningful opportunity to be heard during the admin-
istrative process, or that the documents were material.
The court also noted that the owners had not moved to
vacate the automatic stay following the ruling granting
their FOIL requests. Kaur v. New York State Urban De-
velopment Corp., 2010 WL 2517686 (N.Y. 2010).

10

VIOLATION OF OPEN MEETINGS LAW
DID NOT REQUIRE ANNULMENT

OF ZONING BOARD OF APPEALS
DETERMINATION.

Brendan Cunney owned land in the village of Grand
View. He obtained site plan approval for new construc-
tion, and built a house in accordance with the approved
plan. Because of an error in the topographical data used
by his architect, the completed house exceeded an ap-
plicable height restriction by three feet. He was denied a
certificate of occupancy, and applied to the zoning board
of appeals for a variance. After a public hearing, the
board granted the variance subject to conditions: Cun-
ney’s pool house was to be removed and an unobstructed
view was to remain on the northerly side of the property.

Cunney commenced an Article 78 proceeding to re-
view the board’s determination, alleging that the condi-
tions imposed on the grant of the variance were unrea-
sonable and inconsistent with the spirit and intent of the
zoning law, and that the board had violated the Open
Meetings Law in making its determination. The court
upheld the conditions, but annulled the determination on
the ground that the Open Meetings Law had been vio-
lated, and remanded the matter to the board. The board
appealed.

The Appellate Division reversed. The court agreed
that the board had violated the Open Meetings Law by
failing to vote on Cunney’s variance application in public
session, and that the courts have discretionary power to
declare void any action taken in violation of the Open
Meetings Law, on good cause shown. However, the court
continued, Cunney had failed to show good cause. The
record did not suggest that the board’s failure to comply
with the Law was anything more than mere negligence,
and so it was error to annul the board’s determination.
Cunney v. Board of Trustees of Village of Grand View,
72 A.D.3d 960, 900 N.Y.S.2d 110 (2d Dep’t 2010).

COUNTY COULD NOT CONDEMN LAND
UNDER HIGHWAY LAW RATHER THAN
EMINENT DOMAIN PROCEDURE LAW.

Cortland County planned a construction project to re-
place culverts on a local road. The county wanted to ac-
quire approximately a third of an acre out of a 270-acre
parcel owned by Lisa and Dean Miller. Efforts to negoti-
ate a sale were unsuccessful, and the county legislature
authorized the county attorney to acquire the land under
the Eminent Domain Procedure Law (EDPL). The coun-
ty brought an action for condemnation, and the Millers
responded that the county had failed to comply with the
procedural requirements of the EDPL. The county as-
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serted that it was pursuing the taking under article 6 of
the Highway Law and that the EDPL did not apply. The
Supreme Court, Cortland County, agreed and further
concluded that, in any event, the taking was de minimis
and thus would have been exempted by the EDPL from
the hearing requirements of the EDPL. Three commis-
sioners were appointed pursuant to Highway Law § 120
to determine compensation, and the Millers appealed.

The Appellate Division reversed. The court noted that
the EDPL had been enacted to replace a vast array of
procedures with a uniform and exclusive procedure for
the exercise of eminent domain. Provisions in other stat-
utes that are inconsistent with the EPDL must give way,
the court said. The fact that the county was attempting
to acquire the land under the Highway Law, despite the
county legislature’s authorization to proceed under the
EDPL, was reason enough to dismiss the county’s action.
Moreover, Highway Law § 120 was inconsistent with the
EDPL in several respects, including hearing requirements
and who determines compensation. Those aspects of the
Highway Law no longer governed a taking in New York,
and it was error to utilize procedures from Highway Law
§ 120 that were at odds with the EDPL.

The court declined to uphold the judgment below on
the alternative ground that the taking was de minimis
and therefore exempt from the EDPLs hearing require-
ments. The court expressed reluctance to retroactively
find compliance with the EDPL in view of the fact that
the county had opted to attempt to pursue condemnation
under a separate statute with different procedures. In any
event, the court was unpersuaded that the record sup-
ported a de minimis determination in light of the close
proximity of the project to land with significant historic
remains (there were two letters in the record from Native
American groups articulating concerns), together with
the fact that the county had expanded the scope of the
project from what was originally proposed and such ex-
pansion resulted in the State Office of Historic Preserva-
tion suspending its earlier approval. In re Acquisition of
Real Property by County of Cortland, 72 A.D.3d 1436,
899 N.Y.S.2d 467 (3d Dep’t 2010).

CONDEMNATION BY ELECTRIC
CORPORATION OF PROPERTY OWNED
BY SYRACUSE UNIVERSITY SET ASIDE
AS LACKING SUFFICIENT PUBLIC
PURPOSE.

Syracuse University (SU) commenced a proceeding in
the Appellate Department, seeking to annul the deter-
mination of Project Orange Associates Services Corpo-
ration (POASC), authorizing the condemnation of real
property owned by SU on which a cogeneration facility

© 2010 Thomson Reuters

and steam plants were located, as well as certain under-
ground steam distribution mains originating from the
those facilities. In 1990, Project Orange Associates, LLC
(POA), an affiliate of POASC, had entered into a series
of 40-year lease agreements with SU that allowed POA
to construct a cogeneration facility on property owned
by SU and to assume operation of two existing steam
plants located there. In exchange, POA agreed to sell
steam at prices substantially below what SU was paying
to produce steam at the existing steam plants. SU used
that steam and sold excess steam to neighboring not-for-
profit entities. POA was able to provide that steam at
a reduced price because of its expected profits from the
sale of electricity under a 40-year contract between POA
and Niagara Mohawk Power Corporation (NIMO) that
required NIMO to purchase electricity produced at the
cogeneration facility.

The threat of a NIMO bankruptcy in 1998 caused
POA and NIMO to reach a settlement that allowed
NIMO to discharge its obligation to purchase electricity
from POA in exchange for a significant settlement that
permitted POA to provide SU with steam at a signifi-
cantly reduced rate until July 2008. By 2008, POA took
steps to renegotiate its lease agreements with SU, which
were unsustainable based on the demise of POA’s con-
tractual relationship with NIMO. POA brought a declar-
atory judgment action against SU in connection with one
of its agreements with SU, and in addition twice sought
emergency judicial relief adjusting the steam price, with-
held payment to the contractor responsible for operating
the cogeneration facility, and disputed certain water and
electric charges for the facility. In May 2008, POASC
was incorporated as an electric corporation, and ap-
proximately one year later provided notice of its intent
to condemn the subject property.

SU’s main contention was that the public purpose of
the condemnation was illusory. The Appellate Depart-
ment agreed, stating that the underlying basis for the ex-
ercise by the POASC of its eminent domain powers was
“undoubtedly” the outdated business model of its affili-
ate, POA. The proposed condemnation was the last in a
series of attempts to free POA from an unfavorable con-
tractual agreement with SU. Thus, the condemnor was
virtually the sole beneficiary of the condemnation, and
this was reason to invalidate the condemnation, especial-
ly since the public benefit was incrementally incidental to
the private benefit of the condemnation. The court noted
in particular that the cogeneration facility contributed a
minimal amount of electricity to the total energy needs
of the state, that there was 50% more generation than
load in the area in which POASC was located, and that
SU continued to operate the steam plants after POA’s
default. The court also noted that as an electric corpo-
ration, POASC’s power of eminent domain was limited

1
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by state law to acquisition of such real estate as might
be necessary for its corporate purposes. These purposes,
by statute, did not include steam distribution. The court
thus concluded that in any event POASC lacked statu-
tory authority to acquire the steam plants. Syracuse Uni-
versity v. Project Orange Associates Services Corp., 71

A.D.3d 1432, 897 N.Y.S.2d 335 (4th Dep’t 2010).

ZONING BOARD OF APPEALS' DENIAL
OF REQUESTED AMENDMENT TO
VARIANCE WAS ARBITRARY AND
CAPRICIOUS WHERE AMENDMENT WAS
DE MINIMIS.

The Zoning Board of Appeals of the Town of Oyster
Bay (ZBA) granted an application of Alex Bout for an
area variance in connection with a proposed addition to
his home. Neighboring landowners complained, alleging
that the footprint of the addition was larger than permit-
ted by the variance, and that the side yard was narrower
than permitted by the variance. The ZBA held a hearing,
and denied Bout’s application for an amended area vari-
ance, holding that the application contained a request to
maintain a side yard at a width 16 inches less than it had
previously approved, and that the footprint of the addi-
tion was “larger” than it had previously approved.

Bout commenced an article 78 petition seeking review
of the denial. The Supreme Court transferred the pro-
ceeding to the Appellate Division, which in the interest
of judicial economy decided the case on the merits even
though the case was erroneously transferred.

There was no basis in the record, said the court, for
the ZBA’s conclusion that the application sought permis-
sion to maintain a side yard 16 inches narrower than pre-
viously approved. Even if the neighboring landowners’
uncertified survey was correct, the application requested,
at most, an amended variance permitting the petition-
ers to maintain the side yard at a width only 3.6 inches
less than the previously approved side yard requirement,
i.e., 7.7 feet wide rather than the previously approved
8 feet, and to increase the overall footprint of the addi-
tion by a mere 8%, i.e., 6 inches larger than planned on
one side and approximately 18 inches larger on the other
side. The requested amendments to the variance were de
minimis. Since the ZBA did not explain its reasons for
reaching a different result on essentially the same facts
as it had faced when making its prior decision, under the
circumstances, its determination to deny the application
for an amended variance was arbitrary and capricious,
and had to be annulled. Bout v. Zoning Bd. of Appeals
of Town of Oyster Bay, 71 A.D.3d 1014, 897 N.Y.S.2d
205 (2d Dep’t 2010).
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UNCONDITIONAL DENIAL OF CHURCH'S
APPLICATION FOR SPECIAL EXCEPTION
PERMIT AND OFF-STREET PARKING
VARIANCE WAS AN ABUSE OF
DISCRETION.

Walk in Love for Jesus Church conducted religious
services on its property in a residential zoning district in
the town of Hempstead. The town’s zoning ordinance
expressly permitted religious uses in residential districts,
but in 2007 the ordinance was amended to require a
“special exception permit” for the establishment or ex-
pansion of a religious use in any zoning district. The
amendment provided that the town could grant such a
permit if the proposed use would not cause “significant
negative impacts,” including traffic congestion or a low-
ering of property values. Upon a finding of significant
negative impacts, the town could deny the permit unless
such impacts could be substantially mitigated by imposi-
tion of appropriate conditions. The church applied for a
special exception permit so that religious services could
continue to be held on its premises, and also sought area
variances for off-street parking and the installation of a
sign. As a condition for the grant of its application, the
church proposed that only 46 people would be allowed
to enter the sanctuary, and that while services were being
held in the sanctuary, no other area of its premises would
be used. After a public hearing, the town’s Board of Ap-
peals denied the application in its entirety. On judicial
review, the denial was upheld.

On appeal, the Appellate Division reversed, holding
that the denial of the application was arbitrary and ca-
pricious. The court noted that, unlike a use variance, a
special exception allows an owner to put his property
to a use that is expressly permitted under the applicable
zoning ordinance, subject only to conditions imposed to
minimize its impact on the surrounding area. The church
had suggested such conditions. While religious institu-
tions are not exempt from zoning laws, greater flexibility
is required in evaluating an application for a religious
use than an application for another use, and every effort
to accommodate a religious use must be made. A local
zoning board is required to suggest measures to accom-
modate a proposed religious use while mitigating adverse
effects on the surrounding community as much as possi-
ble. The record in the case at bar reflected that the Board
of Appeals suggested no measures to accommodate the
church’s proposed use while mitigating adverse effects.
Despite the conditions proposed by the church, the board
simply denied the application in its entirety even though
the proposed use could have been substantially accom-
modated. Furthermore, said the court, the evidence was
insufficient to rebut the presumed beneficial effect of the
proposed religious use. The court remanded the case to
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the board with directions to grant the church’s applica-
tion under reasonable conditions allowing its proposed
use while mitigating adverse effects on the surrounding
community. Capriola v. Wright, 73 A.D.3d 1043, 900
N.Y.S.2d 754 (2d Dep’t 2010).

EMERGENCY PARTIAL DEMOLITION OF
BUILDING WITHOUT NOTICE TO OWNER
DID NOT CONSTITUTE A TAKING NOR
VIOLATE OWNER’'S DUE PROCESS
RIGHTS.

In 2006, Idlewild 94-100 Clark, LLC purchased a
five-story building in Brooklyn containing 18 residen-
tial apartments. Idlewild planned to demolish the apart-
ments, construct six new apartments, and otherwise
make extensive renovations to the building. On Friday,
May 23, 2008, the New York City Department of Build-
ings (DOB) received a complaint that parts of the build-
ing were bowing. On Saturday, May 24, the first day
of the Memorial Day weekend, an emergency response
team inspected the building, concluded that it was in im-
minent danger of collapse, and recommended immediate
demolition to a safe level. The same day, the DOB issued
a verbal declaration of emergency and posted a Preemp-
tory Vacate Order directed to the building’s occupants.
DOB also posted a Notice of Violation with an Affidavit/
Affirmation of Service stating that the notice had been
served on Idlewild by posting it on the premises after un-
successfully attempting to reach the president of Idlewild
by telephone.

Demolition of the building began the evening of the
24th, and the top two floors were demolished by Sunday,
May 25. On Tuesday, the 27th, the DOB and Idlewild
met at the building site, where a DOB engineer deter-
mined that the entire building should be demolished. On
or about the 28th, Idlewild began an Article 78 proceed-
ing in an attempt to forestall further demolition. The
court issued a preliminary injunction against further de-
molition while Idlewild began shoring and stabilizing the
undemolished portion of the building.

Idlewild ultimately brought a hybrid Article 78 pro-
ceeding and action in Supreme Court, Kings County,
against the City of New York and others, alleging 41
causes of action, including claims that the DOB’s decla-
ration of emergency had been arbitrary and capricious,
and claims for uncompensated taking, trespass, and vio-
lations of substantive and procedural due process. The
defendants moved for dismissal for failure to state a
cause of action and for lack of ripeness and jurisdiction.

The court granted the motion. Regarding Idlewild’s
Article 78 claims, the court noted that the DOB has the
authority to declare buildings to be in a state of imme-
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diate emergency, and that the DOB had been entitled
to rely on the expertise and experience of the engineers
who conducted the May 24th inspection of the build-
ing. In opposition, Idlewild presented only the affidavit
of its engineer, whose statements that the building was
structurally sound was based only on his inspection con-
ducted on May 29th, after the top two floors had been
demolished. His differing opinion did not establish that
the DOB’s determination had been arbitrary, capricious,
or irrational.

With respect to Idlewild’s due process claims aris-
ing from the partial demolition of the building without
notice, the court stated that if there are exigent circum-
stances requiring immediate demolition of a building to
protect the public from imminent danger, a municipality
may demolish it without affording the owner notice and
opportunity to be heard. Such a demolition does not give
rise to a due process claim as long as there is a post-
deprivation remedy. Idlewild’s ability to bring the instant
action to contest the propriety of the demolition and seek
money damages was a meaningful post-deprivation pro-
cess, and required dismissal of its due process claims.

The court dealt summarily with Idlewild’s takings
claim, noting that the demolition of a dangerous struc-
ture to protect the public is an exercise of the police
power and not a taking. In this regard, the court was
required to defer to the DOB’s discretion in determining
that the building was in imminent danger of collapse and
required emergency demolition. Idlewild’s trespass claim
against the DOB was based on the contention that the
DOB had improperly determined that demolition was
necessary, but the court’s ruling that the DOB’s determi-
nation had not been arbitrary and capricious rendered
the claim without merit. Idlewild 94-100 Clark, LLC v.
City of New York, 898 N.Y.S.2d 808 (Sup 2010).
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ary zoning.
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