Avenues Toward City-County Consolidation in New York

By Amy Lavine

l. Introduction

With more than 4,200 local
government entities,® New
York’s local government struc-
ture has been criticized for be-
ing one of the most fragmented
in the country.? A recent study
suggests that the classifications
of cities, towns, and villages no
longer correspond to popu-
lation densities or develop-
ment patterns, supporting the
proposition that New York’s
governmental structure is outdated, overly complex, inef-
ficient and somewhat irrational.® Given these figures, as
well as the financial problems and increasing tax burdens
in many communities,” it is not surprising that policy
makers across the state have raised the possibility of re-
forming local government structures in order to improve
efficiency and quality in service delivery, to attract new
economic development, and to better enable local govern-
ments to address regional issues and challenges.®

One approach to structural reform in particular has
recently been given considerable attention, both in and
outside of New York: city-county consolidation—a
process whereby a county government merges with one
or more municipalities to create an entity with character-
istics of both.” The interest in consolidation is based in
part on the desire to minimize the unnecessary and costly
duplication of services by different layers of government,
but this only partly explains the recent resurgence in in-
terest in city-county consolidation, as there is speculation
as to whether city-county consolidation actually results
in cost savings.® Another, more current basis for support-
ing consolidation is found in the regionalist movement,
which posits that modern life has transformed the na-
ture of local units in such a way as to require increased
cooperation among local government units.® Regionalists
claim that, whereas town, village, and city governments
were once effective in securing public goals and objec-
tives, changing demographic patterns, combined with
modern transportation and communication options, have
made regions, rather than single municipalities, the “real
cities” of the twenty-first century.’® Regional governance
is considered to be necessary not only to improve ef-
ficiency and quality in service delivery, but also to more
effectively deal with issues that are inherently regional
in scope, such as environmental degradation, land use
planning and sprawl, urban-suburban income disparities,
and the decreased ability of highly fragmented regions to
attract economic development.t!

Although city-county consolidation is not a perfect
response to regionalist ideals, as county lines often do not
correspond with regional boundaries, it has the benefit of
using preexisting governmental structures—counties—to
meet regional needs, rather than requiring the creation of
new governmental and geographic entities.!2 Consolida-
tion is also advocated as a better option than other forms
of intergovernmental cooperation because it simplifies
local government structures rather than adding more lay-
ers of complexity.!® It should not be assumed, however,
that city-county consolidation is the best solution to re-
gional problems; numerous scholars and politicians have
amassed a host of criticisms weighing against city-county
consolidation, ranging from the claim that it does harm
to federalist ideals of local government, to the suggestion
that it decreases efficiency by interfering with the market
for services, to the possibility that it may disenfranchise
the poor and minority city dwellers that it purports to
benefit through regionalization.'*

In New York, city-county consolidation has been sug-
gested primarily as a means to address the inefficiencies
caused by overly fragmented governance and to thereby
lower municipal taxes, but regionalist principles have en-
tered into the debate as well, even if they are not express-
ly stated as such. This is illustrated by the 2007 executive
order that established the New York State Commission
on Local Government Efficiency and Competitiveness.
Although the order focuses on the costs of unnecessary
duplication of government functions and the effect that
this has on taxes and economic competitiveness, Gover-
nor Spitzer also made clear that local government reform
is necessary to facilitate the implementation of “smart
growth practices, and otherwise improve the living en-
vironment for New Yorkers.”!® These concerns have also
been voiced in relation to the city-county consolidations
that have been considered by various governmental and
public interest groups across the state.16

City-county consolidation, however, is not well
facilitated by the laws of New York as they now stand.
Unlike towns and villages, for which the legislature has
provided means for merger, consolidation and dissolution
by local action, cities and counties have not been provid-
ed with specific legislation authorizing consolidation or
setting forth a process by which it can be accomplished.
Although city-county consolidation is possible under
current New York law, the processes by which city-county
consolidation could presently occur are complex, involv-
ing constitutional and statutory issues and requiring
action by many parties. Because these legal challenges
themselves may constitute one of the greatest barriers to
city-county consolidation in New York, the goal of this
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article is to distill the various legal provisions that may
inhibit city-county consolidation, and to suggest means
by which consolidation may be effected.

II.  The Validity of Consolidated City-Counties
Under the New York Constitution

Perhaps the most fundamental question relating
to city-county consolidation is whether consolidated
city-counties would be valid under the New York State
Constitution, since a 1938 amendment prohibits the
creation of any new type of general purpose municipal
government.r” The short answer to this question is that
there is no constitutional bar to the creation of consoli-
dated city-counties, so long as they are classified as either
cities or counties. In most cases, a consolidated city-
county in New York would likely opt to retain its county
status, but it is conceivable that a smaller county, such as
Schenectady or Rockland, might opt to become a single
city.18

A more difficult question is whether this type of
“super county” would be able to improve efficiency
and urban-suburban equity as effectively as city-county
governments in other states, which are often vested with
the attributes and powers of both cities and counties.®
The inability to classify a consolidated city-county as
anything but a city or county could also have practical ef-
fects on the ability of the resulting entity to impose taxes
and incur debts.?’ Whereas separate governments may
impose separate taxes and incur separate debts in order
to provide the aggregate of services provided in the city
and county, a “super county” would be subject to the
constitutional tax and debt limitations for counties. As a
result, the city-county would be left with only one source
of taxing and borrowing power to provide the services
previously funded by two different entities. Moreover,
limiting consolidated city-counties to either the city or
county classification could interfere with the distribution
of state and federal aid.

In order for a new type of city-county government
to be created that could address these and related prob-
lems, constitutional amendments would be necessary.
The complexities involved in predicting what this kind of
constitutional amendment would look like, however, are
beyond the scope of this article.

Ill.  Processes to Establish City-County
Governments in New York

Without a constitutional amendment, state authoriza-
tion of some type would likely be necessary before a city-
county government could be created, as New York law
does not currently enable cities and counties to consoli-
date, merge or dissolve.?! There are several methods by
which this could occur: by general legislation authorizing
cities and counties to consolidate through local action;
by special legislation authorizing a particular city and
county to consolidate upon the request of the affected

local governments and their constituencies; by a transfer
of substantially all of a city’s functions to its county; or
by general or special legislation mandating the consolida-
tion of a city and county. Each of these approaches has
particular benefits, and each has its own drawbacks and
possible barriers.

A. Consolidation by General Legislation

The state legislature is vested with the power to
“provide for the creation and organization of local gov-
ernments,”?? and via this power the state may enact laws
authorizing cities and counties to consolidate, merge or
dissolve.? Such provisions do, in fact, exist for towns and
villages, which may, in certain circumstances, choose to
alter their existences without further state involvement.?*
General authorization of this type, applicable to all cities
and counties (or certain classes thereof) would provide
the most straightforward method for cities and counties
to pursue consolidation.

Any general legislation enacted providing for city-
county consolidation could be tailored to require state
involvement in the process. Legislation along these lines
has been enacted in other states, where cities and counties
may consolidate only after study, consent of the govern-
ments and constituencies to be consolidated, and approv-
al by the state.?> Alternatively, general legislation could
be enacted authorizing or mandating the consolidation of
only a certain class of city and county governments. The
classification could be based on such factors as popula-
tion size or density of either or both the city and county;,
and in this manner the state could ensure that only certain
governments would be eligible for consolidation.?

B. Consolidation by Special Legislation Upon Local
Request

Nearly all of the city-county consolidations to have
occurred in the United States, including those to have
occurred pursuant to general legislation, have been initi-
ated at the local level and have been dependent upon the
consent of the affected local governments and their con-
stituents.2” Consent-based city-county consolidation may
be more sustainable in the long term than state-mandated
restructuring, as this process ensures that a significant
percentage of the local population and its representatives
desire government reorganization and are committed
to implementing the new government in as effective a
manner as possible.? This bottom-up approach may also
serve to increase the public’s participation in local gov-
ernment by encouraging dialogue, fostering a sense of
community, and reminding citizens of their ability to ef-
fect change and influence their region’s future in positive
ways.?® The disadvantage of this method of consolida-
tion, however, stems precisely from the fact that it oper-
ates only upon approval of the people and governments
to be affected by the consolidation. Rural and suburban
municipal governments often oppose consolidation with
their counties for the simple reason that they would like
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to continue to exist, and public support for city-county
consolidation is often defeated by inertia in the face of
dramatic governmental changes and a preference for
maintaining the status quo. Moreover, even when the
government and residents of a city support consolidation,
the effort can still be overcome if a sufficient number of
county residents oppose the consolidation (and they of-
ten do, fearing increased taxes and changes in services).%°
Indeed, few consolidation referenda are successful.®!

Because local governments in New York are vested
with only those powers that have been granted to them
by the state,®? and no legislation exists generally autho-
rizing the consolidation, merger or dissolution of either
cities or counties, the first step to be taken by a New
York city and county presently wishing to consolidate
would be the filing of a home rule request by both local
governments seeking legislation authorizing a consoli-
dation.3® Such legislation would entail the creation of a
new county charter, and the Municipal Home Rule Law
would require the new charter to be approved separately
by the residents of both the city and the county.®* Accord-
ingly, city-county consolidation pursued in this fashion
would require the approval of: (1) both the city and
county governments; (2) the state; and (3) the residents
of the city and county. The length of this process and its
need for repeated approvals contribute to the failure of
many city-county consolidation proposals, but it embod-
ies fundamental democratic principles by ensuring that
all stakeholders have an opportunity to voice their hopes
and concerns.

C. De Facto Structural Consolidation Without State
Approval

As noted above, the power to dissolve a city in order
for it to be consolidated with its county lies exclusively
with the state, absent legislation authorizing cities to dis-
solve through the enactment of purely local laws. How-
ever, it may be possible for a city to transfer substantially
all of its functions to its county without the need for state
enabling legislation.®® This would leave the city intact as
a mere shell and achieve a de facto city-county consolida-
tion. A consolidated city-county of this type, might, in
fact, be preferable to other forms of consolidated city-
counties due to the debt and taxing limits contained in
the constitution, as discussed above. In a de facto city-
county consolidation, the city could retain its powers to
tax and incur debt, and it could thus provide increased
fiscal capacity to the restructured government entity.
Moreover, under a de facto city-county consolidation
approach, the risk of interruptions to state and federal
aid provided to the city would be minimized, as the city
would technically continue to exist.

A de facto city-county consolidation would be
authorized by Article IX, section 1(h) of the State Consti-
tution and sections 33 and 33-a of the Municipal Home
Rule Law. Together, these provisions authorize counties

to adopt alternative forms of county government and to
transfer functions among the units of local government
within a given county. Because the adoption of such an
alternative form of county government would require the
adoption of a new charter, approval of the populations

of the city and county separately would be necessary.®

In addition to the complexities of transferring certain
functions to the county,®” there is a potential legal barrier
to the formation of a de facto consolidated city-county:
the Municipal Home Rule Law prohibits county charter
amendments from abolishing units of local government.38
It is unclear whether a de facto city-county consolidation,
which would leave the city intact as a mere shell, would
be considered to be the equivalent of dissolving the city
itself.

D. State Mandated Consolidation

Indianapolis/Marion County, Indiana, is the only
consolidated city-county in the United States to have been
mandated by state act without the request of the local
governments involved.®® The absence of more wide-
spread state mandated city-county consolidation may
seem somewhat surprising, as the United States Supreme
Court ruled in 1907 that, subject only to state constitu-
tional restraints, the states have the power to extinguish
and modify their municipal governments as they see fit.*°
Numerous state courts, including those of New York,
have reaffirmed the broad state powers to create, modify
and rescind the powers and characteristics of municipal
governments.*

While state mandated consolidation would be conten-
tious among elected officials and residents, top-down
consolidation has one particularly significant benefit
over consolidation initiated at the local level: the State
can impose consolidation upon all of the municipalities
located within a county (or any proportion of them).*? As
previously explained, the typical city-county consolida-
tion involves a large city and its county, leaving other
municipalities within the county as independent govern-
ments. Because of this reality, city-county consolidation
has frequently been criticized for failing to achieve its
economic and regionalist goals; the state is left with one
less local government (out of possibly thousands); the
duplication of services is removed only as between two
local governments; and the fragmented suburbs and
rural areas continue to compete with the city by enact-
ing lenient land use ordinances and imposing low taxes,
thereby sustaining continuing patterns of sprawl and
urban-suburban inequity.*® While there are still benefits to
city-county consolidation, requiring, or somehow strong-
ly encouraging, the county’s other local governments
to join in the consolidation is what is needed to make
city-county consolidation most effective.** An important
question, then, is whether the legislature has the power,
under the laws of New York and the State Constitution, to
order a city-county consolidation against the opposition
of the municipal governments that it seeks to consolidate,
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or even against the residents of those municipalities. This
is not a simple question, and an understanding of New
York’s constitutional home rule provision is necessary to
answer it.

Home rule laws were enacted in many states in the
nineteenth and early twentieth centuries in order to
guarantee local governments a certain degree of pro-
tection from state actions intrusive upon their internal
functioning. Article 1X of the New York State Constitu-
tion, enacted in 1923, contains the basis of New York’s
home rule laws. It draws a distinction between “general”
and “specific” laws: general laws are those that ap-
ply equally to all local governments, or a general class
thereof, while special laws are directed at particular
local governments. The Home Rule Article provides that
the state “[s]hall have the power to act in relation to the
property, affairs or government of any local government
only by general law”® There are two exceptions laid out
in this rule. First, the state may act by “special law” upon
a home rule request by a municipality (as would occur
in the case of a locally initiated consolidation proposal).
The second exception applies when the governor certifies
that the special law is needed due to emergency circum-
stances. As noted above, it would be possible for the state
to draw general legislation mandating the consolidation
of a particular city and county by restricting the applica-
tion of the legislation, possibly by population size and/
or density. In this manner, the legislation, while generally
applying to all local governments falling within such
parameters, could have the practical effect of applying
only to one city and its county.*® Whether the state could
do away with this pretext and enact special legislation
ordering a city-county consolidation is a more difficult
question.

The home rule article prohibits special legislation
that interferes with local governments’ “property, affairs
and government.” On its face, this provision seems to
restrict quite narrowly the traditionally broad powers
that states are said to hold over their local governments.
However, two cases decided in 1929 held that home rule
protections are trumped when the subject matter of a
special law involves a “state concern.” The first of these
cases, New York v. Village of Lawrence,* is of particular
relevance to the issue of consolidation, as it concerned
another form of municipal boundary change—annex-
ation. The case involved a dispute between New York
City and the town of Hempstead over the location of the
municipalities’ borders. When the legislature passed a
special law unilaterally designating the boundary and
annexing the contested strip of land to Nassau County;,
the city sought to overturn the law on the basis that it
violated the home rule article by interfering with its
property and affairs. The court explained, however, that
the constitutional home rule provision did not alter the
state’s authority to fix municipal boundaries:

The power to enlarge or restrict the
boundaries of an established city is an
incident of the legislative power to create
and abolish municipal corporations and
to define their boundaries. . . . Legisla-
tion relating to the boundaries of political
divisions of the State is a matter of State
concern, and its benefits extend beyond
the limits of the property, affairs and gov-
ernment of the city which is affected.*®

Thus was born into New York jurisprudence the doctrine
of state concern, which holds that matters of state concern
do not implicate the home rule prohibition of special
laws. The doctrine was strengthened later that year, when
the Court of Appeals upheld a special law relating to
New York City tenements in Adler v. Deegan.* It is Justice
Cardozo’s concurring opinion that has resonated through
the years, particularly his determination that matters
involving local concerns nevertheless may fall without
the scope of home rule protection if they also implicate
sufficiently important state concerns.>

These principles have been repeatedly upheld,>
although the 1963 amendments to the constitution ex-
panded municipal home rule protection. Notably, these
amendments included an annexation provision, which
requires the consent of the affected local governments
before any annexation may take place. While some have
viewed this as an indication that local consent should
be required for all municipal boundary changes, it has
also been suggested that, by limiting the amendment to
annexation, the legislature intended to exclude from the
consent requirement other forms of municipal alteration,
including merger, dissolution and consolidation.>*

Another interesting twist was added to the home rule
jurisprudence in 1990, when the Court of Appeals decid-
ed that state legislation authorizing Staten Island to place
on the ballot a question relating to its possible secession
from New York City did not violate the State Constitu-
tion.%® While the supreme and appellate courts ruled in
favor of the state, based on the state concern doctrine,
the Court of Appeals dodged the issue and affirmed on
the narrow ground that the law did not interfere with the
property, affairs or government of the city because the
authorized referendum was merely advisory and could
not itself result in any change to the city’s boundaries.>®
Whether the court’s refusal to adopt the state concern
doctrine in this case was indicative of its hesitancy to
follow the home rule precedent, or whether it was simply
deciding the case on the narrowest ground possible, is not
known. The dissenting judge, however, made a forceful
case for rejecting the state concern doctrine and requiring
a home rule request.

This rather protracted discussion is intended to il-
lustrate that the question of whether the state could force
a city and county to consolidate is thoroughly unclear.
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Long-standing precedent supports the power of the state
to alter local government boundaries and classifications
as it wishes so long as such action would involve sig-
nificant state interests, and the economic and regionalist
principles supporting city-county consolidation likely fall
within this category. In this regard, the use of state power
to consolidate communities (including those that would
not do so voluntarily) in order to provide for regional
governance that is more equitable to all of the citizens
within a large metropolitan region is peculiarly a matter
of state concern. At the same time, however, the extent of
the impact that a forced city-county consolidation could
have on the concerned municipalities calls for deference
to local consent, and the developments in home rule
jurisprudence since 1929 have clearly strengthened local
governments’ stance in relation to the state. Moreover,
the lack of American examples of mandated consolida-
tion may also suggest that imposed consolidation has

not generally been seen as a viable approach. In short, if
and how this issue will be decided is uncertain, but it is
nevertheless one avenue toward city-county consolida-
tion that should be discussed, if only to better understand
the interrelationships that are at play in any city-county
consolidation, both those between municipalities and the
state and those among the municipalities themselves.

IV. Beyond Statutory Authority: How to Make
Consolidation Work in New York

This article has barely scratched the surface of the
political concerns that are involved in city-county con-
solidations, but a few points should be clear: city-county
consolidation has significant potential to improve outdat-
ed municipal structures that are inefficient, inequitable,
and harmful to regional and economic needs; consolida-
tion has the most potential to ameliorate current local
government problems when it extends beyond the major
city in a county to include suburban and rural municipal-
ities, even though these local governments are unlikely to
voluntarily join in any consolidation; and, while state im-
posed consolidation would have the benefit of providing
for inclusive city-county consolidations, it is not political-
ly or legally attractive. For these reasons, and because the
major restructuring of local governments entails a long
and expensive transition, financial incentives for consoli-
dation may prove to be the most desirable approach to
making city-county consolidation possible in New York.
Even if such incentives were only significant enough to
encourage one or two consolidations, these local govern-
ments could then be studied and evaluated by others that
might consider following the lead. Nevertheless, in order
for incentives to be successful in encouraging city-county
consolidation, local governments need a straightforward
process by which they can begin to consider and imple-
ment plans for consolidation. In addition to resolving
some of the murky issues presented in the consolidation
approaches presented in this discussion, state legislation
detailing preferred consolidation approaches would also

provide a signal that the acceptance of city-county con-
solidation in New York State is growing. This would help
to move the discussion and debate to the next level.
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