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EXCHANGE AGREEMENT 

THIS AGREEMENT is entered into by and between John Q. Exchangor, 

hereinafter referred to as “Exchangor”, and 1031 FACILITATORS, INC., 

hereinafter referred to as “Intermediary”. 

RECITALS 

WHEREAS, Exchangor owns that real property, hereinafter referred to as “Property A”, 

described in Exhibit “A” attached hereto and hereby incorporated by reference herein; 

and 

 WHEREAS, Exchangor as seller of property has entered into a contract (the 

“Contract”) entitled Purchase Agreement which is dated March 18, 2021 with Sally B. 

Seller, its successors and assigns, as the purchaser of Property A; and  

 WHEREAS, Exchangor desires only to exchange Property A for like-kind 

property, hereinafter referred to as “Replacement Property”, in such a way as to qualify 

for tax-deferred treatment under IRC Sec. 1031, is willing to substitute Intermediary as 

the seller of Property A therein in order to allow for the closing of the transaction 

described in the Contract pending the location of suitable Replacement Property as 

specified herein; and 

 WHEREAS, Intermediary is willing to accept and to hold the proceeds of 

Property A, subject to any banking relationship designation, if any, as set forth in and 

received from the Contract and to utilize the same in securing, acquiring, and 

transferring to Exchangor suitable Replacement Property to complete the tax-deferred 

exchange according to the terms and conditions as set forth herein; 

THEREFORE, the parties hereto agree as follows: 

1) Subject to and conditioned upon the closing of the transaction described in the 
Contract and otherwise subject to and upon the terms and conditions set forth in 
this Agreement, including the optional authority for direct deeding contained in 
paragraph 13 hereof, Exchangor agrees to convey Property A to Intermediary, and 
Intermediary agrees to convey to Exchangor, in exchange for Property A, 
Replacement Property having an aggregate Exchange Value equal to the 
Exchange Value of Property A as determined under paragraph 4 below. 

2) Exchangor shall convey all of Exchangor’s right, title, and interest in and to 
Property A, under the provisions of paragraph 13 hereof authorizing direct deeding, 
by delivery of a general warranty deed conveying Property A to Purchaser. 
Exchangor shall in this event also execute and deliver to Intermediary an 
Assignment of Real Estate Purchase and Sale Agreement for Property A, 
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assigning Exchangor’s rights and obligations thereunder to Intermediary.    
PROVIDED, HOWEVER, that if Exchangor so requests, and Intermediary agrees, 
title shall be conveyed by Exchangor to Intermediary who will then convey to the 
Purchaser (sequential deeding), rather than by direct deeding. 

3) In order to account for and monitor the exchange value of Property A, Intermediary 
agrees to establish an exchange account concerning this transaction in 
Intermediary’s books and records in favor of Exchangor (hereinafter the “Exchange 
Account”). The opening entry for the Exchange Account shall be the Exchange 
value of Property A as determined under paragraph 4 below. Thereafter, the 
balance in the Exchange Account will be reduced from time to time by (i) 
Intermediary’s fees and costs, (ii) the Exchange Value of each Replacement 
Property (i.e. all amounts expended by the Intermediary in connection with the 
acquisition of each Replacement Property, as determined under paragraph 5 
below), (iii) any other payments made or costs and expenses incurred by the 
Intermediary for which the Exchangor is obligated or responsible under this 
agreement, and (iv) any amount reserved by Exchangor under the “Special 
Reservation Clause” of the “Assignment, Acceptance and Notice of Assignment”. 
The balance of the Exchange Value remaining in the Exchange Account also shall 
be increased in accordance with paragraph 15 below. Intermediary shall provide 
Exchangor with an accounting, (the “Closing Statement”) of the Exchange Value in 
the Exchange Account as soon after the 180th day (or closing of the final 
Replacement Property if sooner) as is practical. In preparing the Closing 
Statement, Intermediary shall be relying upon information and settlement 
statements supplied by third-party escrow companies, and Exchangor releases 
Intermediary from any liability whatsoever in connection with such reliance. 

4) The “Exchange Value” of Property A shall mean the total consideration received by 
Intermediary from the closing of the transaction described in the contract. All real 
estate commissions, prorations of income and expenses (including rents, interest 
on encumbrances, real estate taxes, etc.), amounts paid to release encumbrances, 
closing costs, title insurance premiums, escrow fees, and any other amounts 
otherwise chargeable to Exchangor as seller of Property A shall be charged to 
Intermediary and shall reduce the Exchange Value of Property A.  

5) The “Exchange Value” of the Replacement Property shall mean the total costs and 
expenses incurred by the Intermediary, in accordance with the provisions of this 
Agreement  in connection with the acquisition and conveyance of the Replacement  
Property to the Exchangor, including, without limitation, the aggregate amount of 
all deposits and expenditures made by Intermediary for the purchase price, real 
estate commissions, prorations of income and expenses (including rents, interest 
on encumbrances, real estate taxes, etc.), closing costs, title insurance premiums, 
escrow fees and any other amounts otherwise chargeable to Intermediary in 
connection with the acquisition and conveyance of the Replacement Property to 
Exchangor, but excluding any existing mortgage, trust deed, or other secured 
loans which may be assumed or taken subject to by Exchangor. 

6) At the closing of the transaction described in the Contract, the proceeds, including 
cash, shall be transferred, assigned and/or conveyed to Intermediary and be held 
by Intermediary pursuant to the terms of this Agreement, subject to any banking 
relationship designation by Exchangor, if any. 

7) Intermediary is instructed to deposit all cash funds received into brokerage 
accounts, banks, savings and loan accounts, money market deposit accounts, 
short term U.S. governmental bond funds, in time deposits, or in such other 
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investments as Exchangor may direct. Intermediary is under no obligation to 
receive any funds after normal business hours or when it is not possible to place 
them with an appropriate institution for safekeeping. 

8) In no event shall Intermediary be required to make a cash payment for 
Replacement Property, including all costs and expenses of said purchase, in 
excess of the amount of the Exchange Value then remaining in the Exchange 
Account. 

9) If additional cash is necessary to acquire the Replacement Property, it (i) shall be 
advanced by Exchangor to Intermediary; (ii) shall be used by Intermediary to 
acquire the Replacement Property; (iii) shall be considered an interest-free loan 
from Exchangor to Intermediary (fully satisfied upon the conveyance of the 
Replacement Property to Exchangor);  and (iv) in the event the Replacement 
Property is not conveyed to Exchangor, shall be repaid by Intermediary to 
Exchangor, upon the written demand of Exchangor; or such amount shall be 
advanced by Exchangor to Closing Agent of the Replacement Property 

10) For purposes of this Agreement: 

A. The period between the “Conveyance Date” (as defined below) and 
midnight of the 45th day thereafter is defined as the identification 
period; and 

B. The period between the “Conveyance Date” (as defined below) and 
midnight of the earlier of the 180th day thereafter or the due date 
(including extensions) of the Exchangor’s federal income tax return for 
the taxable year in which the transfer of the Relinquished Property 
occurs is defined as the exchange period. 

11) Within 45 days after the transfer of Property A from the Exchangor to 
Intermediary, hereinafter referred to as the “Conveyance Date”, Exchangor 
shall by written notice to Intermediary identify Replacement Property anywhere 
in the United States. This notice from Exchangor shall unambiguously identify 
the Replacement Property by street address or legal description. Thereafter, 
Intermediary shall attempt to acquire the Replacement Property upon such 
terms or pursuant to such agreement as the Exchangor has negotiated with the 
Seller of the Replacement Property. Provided, however, that Intermediary shall 
incur no liability to Exchangor pursuant to this or any other agreement if efforts 
to purchase Replacement Property on terms and conditions specified by 
Exchangor shall be unsuccessful. All agreements to purchase shall be 
executed by or assigned to Intermediary and title to Replacement Property 
shall be recorded in Intermediary’s name. Intermediary shall immediately 
thereafter convey the Replacement Property to Exchangor subject to, and 
subject only to, such title defects or exceptions as Exchangor has approved, in 
writing, prior to the acquisition; provided, however, that Intermediary’s 
conveyance to Exchangor shall constitute full compliance with any express of 
implied warranties to which Intermediary would otherwise be subject. In the 
alternative, title to the Replacement Property may be conveyed directly by 
general warranty deed from the seller to Exchangor, in accordance with 
paragraph 13 hereof. 

12) The Intermediary shall not be required to make any warranties or 
representations regarding Property A which are not guaranteed by Exchangor. 
Further, the Intermediary shall not be required to make any warranties or 
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representations regarding the Replacement Property which would survive as to 
the Intermediary following conveyance of the Replacement Property. 

13) To the extent permitted by IRC Sec. 1031 and the regulations promulgated 
thereunder, legal title to Property A and/or the Replacement Property may be 
transferred directly from the Exchangor to the Purchaser, or from the 
Replacement Property Seller to Exchangor. The means for accomplishing this 
direct deeding may require the execution of an Assignment of Real Estate 
Purchase & Sale Agreement between the Exchangor and the Intermediary for 
Property A, and a like agreement between the Exchangor and the Intermediary 
for the Replacement Property. 

14) Exchangor acknowledges and agrees that: 

A. The Intermediary shall not be required to assume any secured loan on 
any Replacement Property or to execute any promissory notes or other 
evidences of indebtedness in connection with such acquisitions which 
would impose any personal liability on the officers, directors, or 
employees of the Intermediary for payment thereof. 

B. In no event shall the Intermediary be required to pay a cash amount for 
the Replacement Property, including all costs and expenses incurred in 
connection with such purchase, in excess of the Exchange Value then 
held in the Exchange Account. 

C. The Intermediary shall act only in accordance with the written 
instructions of Exchangor and on the terms of this Agreement in making 
any acquisition, and may refuse to proceed with an acquisition if the 
instructions exceed the scope of this agreement. 

15) Except for payments made from the Exchange Account to reimburse 
Exchangor for expenses paid by Exchangor for the sale of Property A or the 
acquisition of Replacement Property, such as appraisal or title reports, earnest 
money, etc., which reimbursement shall be permitted upon written request from 
Exchangor and which payments are authorized under Treasury Regulation 
1.1031(k)-1(g)(ii), the Exchangor shall not be entitled to receive, pledge, borrow 
or otherwise obtain the benefits of money or other property prior to the 
termination of this Agreement. 

16) This agreement will terminate and the Exchange Account will be paid to 
Exchangor by Intermediary under the following conditions: 

A. If the Exchangor fails to identify Replacement Property within 45 days 
after the Conveyance Date. The exchange has failed and payment shall 
be made as soon thereafter as is practical. 

B. If Exchangor does identify Replacement Property within 45 days after 
the Conveyance Date and Exchangor has received all of the identified 
Replacement Property to which Exchangor is entitled. 

C. If Exchangor identifies Replacement Property within 45 days of the 
Conveyance Date and thereafter a material and substantial contingency 
occurs that (i) relates to the deferred exchange, (ii) was previously 
provided for in writing, and (iii) is beyond the control of Exchangor and 
of any disqualified person as defined in Treasury Regulation 1.1031(k)-
1(k), other than the person obligated to transfer the Replacement 
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Property to the Exchangor, this agreement shall terminate and the 
Intermediary shall pay the Exchange Account to the Exchangor. 

D. Otherwise at the end of the Exchange Period. 

E. Notwithstanding anything contained herein to the contrary, Intermediary 
shall be under no obligation to return funds or otherwise pay monies 
until all funds are collected and made available by Intermediary’s 
banking institution or escrow holder. 

17) If any dispute arises among the parties, they agree to try first in good faith to 
settle the dispute by mediation administered by the American Arbitration 
Association (AAA) under its Commercial Mediation Rules. Any remaining 
dispute as to the interpretation of this contract, extent, or applicability of this 
Agreement or Exchangor’s instructions to Intermediary shall be immediately 
submitted to ARBITRATION in accordance with the Commercial Arbitration 
Rules of the American Arbitration Association in effect at the time of the 
arbitration. The claim shall be submitted to a panel of three arbitrators, each of 
whom shall have experience in real estate matters. The Exchangor and 
Intermediary shall each select one arbitrator and the two arbitrators shall 
mutually agree on the third arbitrator. Should either party not have selected its 
arbitrator and given notice thereof by registered or certified mail within 90 days 
after notification of any demand for arbitration hereunder, such arbitrator will be 
selected by the American Arbitration Association. The arbitrators will meet in 
Austin, Texas or in Cameron County or at any other mutually agreeable site. 
Judgment may be entered on any award rendered by the arbitrators in any 
state court in Cameron County having jurisdiction over the amount in 
controversy. Any decision rendered by the arbitrators shall be binding and 
FINAL. The decision may NOT be appealed and all parties agree that said 
arbitration is in lieu of and instead of any rights to judicial proceedings the 
parties may have. Each party shall bear the costs, fees and expenses of the 
arbitrator selected by it and for one-half of such costs of the third arbitrator. All 
other expenses of the arbitration shall be paid by the party incurring same. 

18) All notices provided or required to be given under this Agreement shall be 
deemed to have been duly given, served, and delivered if mailed by United 
States registered or certified mail addressed to the party entitled to receive the 
same at the address specified in this Agreement; provided, however, that any 
party may change it’s mailing address by giving to the other parties written 
notice of it’s new mailing address, and any notice so given shall be deemed to 
have been given, served and delivered on the date following the date on which 
said notice was mailed in the manner provided herein. 

19) Time is of the essence of this Agreement. 

20) This agreement may not be amended or modified in any respect whatsoever 
except by an instrument in writing signed by the parties hereto. This Agreement 
constitutes the entire agreement between the parties with respect to the subject 
matter hereof. If any provisions of this Agreement shall be held invalid, such 
invalidity shall not affect any other provision hereof. 

21) Should the language of any provision of this agreement be deemed to negate 
or preclude a like-kind exchange within the meaning of section 1031 of the 
Internal Revenue Code as to Exchangor, then all provisions of this Agreement 
shall be interpreted and applied in order to comply with the requirements of 
section 1031 and all related Treasury Regulations, court cases, and rulings. 
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22) This Agreement shall be construed in accordance with the laws of the State of 
Texas with venue lying exclusively in Cameron County. This Agreement may 
be executed in duplicate counterparts each of which so executed shall, 
irrespective of the date of execution and delivery, be deemed an original, and 
said counterparts together shall constitute one and the same agreement. 

23) This Agreement inures to the benefit of and binds all parties hereto, their heirs, 
legatees, devisees, administrators, executors, successors, and assigns. 

24) Any Replacement Property contract shall (i) contain, in form reasonably 
satisfactory to Intermediary, a provision limiting Intermediary’s liability under 
said contract to the down payment thereunder, (ii) provide that such down 
payment be held in trust by Intermediary or any other third party acceptable to 
Intermediary (with the necessary limitations contained in Treasury Regulation 
1.1031(k)-1(g)(6)), and (iii) provide that no duty, obligation, representation or 
warranty of Intermediary thereunder shall survive the closing under said 
contract, except for representations and warranties as to the corporate 
authority and as to dealings with brokers. If any such Replacement Property 
contract requires Intermediary to execute a purchase money note or mortgage 
or an assignment of any lease or leases of all or any portion of the 
Replacement Property, such note, mortgage, or assignment shall contain an 
appropriate provision exculpating Intermediary and any disclosed or 
undisclosed principles of the Intermediary from personal liability under such 
note, mortgage, or assignment. 

25) Notwithstanding anything to the contrary: 

A. Intermediary shall not be in default under this Exchange Agreement and 
shall not be liable for any damages, losses, or expenses incurred by 
Exchangor, if: (i) Intermediary fails to take any steps to locate, negotiate 
for or acquire Replacement Property or borrow or locate funds to 
acquire Replacement Property, or (ii) any Replacement Property fails to 
qualify as “like kind” property, or the transaction otherwise fails, for any 
reason, to afford Exchangor the benefits of Section 1031 of the Internal 
Revenue Code unless the failure is caused solely by the gross 
negligence or willful misconduct of the Intermediary or a negligent 
misrepresentation under Article 26. 

B. Exchangor shall hold Intermediary harmless from and indemnify 
Intermediary against, any and all claims (and expenses relating thereto) 
made against Intermediary at any time with respect to the Relinquished 
Property and the Replacement Property or any of the transactions 
contemplated by the Exchange Agreement. The indemnity shall survive 
the closing of the Replacement Property. Claims to which Intermediary 
shall be entitled to indemnification from include but are not limited to 
environmental liabilities, asbestos and lead claims, income taxes, sales 
taxes, use taxes and transfer taxes and fees.  

C. Exchangor specifically holds harmless and indemnifies Intermediary 
against any obligation to withhold under Internal Revenue Code section 
1445 (relating to withholding by buyers of U.S. real property interests, in 
connection with possible liability of the Seller for income tax under the 
Foreign Investment in Real Property Tax Act of 1980). 
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D. Exchangor represents and warrants to Intermediary that Exchangor is 
duly authorized to enter into this Agreement and to consummate the 
proposed transactions contemplated hereunder. 

E. All exchange funds will be held in Intermediary’s trust account at Frost 
Bank unless other arrangements are made. Exchangor hereby releases 
Intermediary and its employees and contractors from all claims or 
causes of action resulting from the loss or inaccessibility of Exchange 
Funds. 

26) Intermediary represents that to the best of its knowledge; it is not a “disqualified 
person” as defined in Treasury Regulation 1.1031(k)-1(k). 

27) It is agreed that fax copies of the executed Exchange Agreement or any related 
documents shall be fully binding and effective for all purposes. Fax signatures 
on documents will be treated the same as original signatures. 

28) Exchangor hereby certifies under penalties of perjury that Exchangor is not a 
“foreign person” as defined by Section 1445 of the Internal Revenue Code and 
the regulations promulgated thereunder and that Exchangor’s taxpayer 
identification number is as indicated below. 

29) The Exchange Agreement outlined above is hereby approved in form and in 
concept by the parties hereto, who shall issue escrow instructions when 
requested and shall cooperate in every way to bring the contemplated 
transaction to a successful conclusion. Exchangor and Intermediary hereby 
warrant that their sole contact has been through the offices of Referrer. No 
other firms or entities are in a position to claim a real estate brokerage fee 
based upon this Exchange Agreement. The parties hereto agree to indemnify 
each other and hold each other harmless against claims by other parties either 
to a commission or a finder’s fee. Fees to be paid to 1031 Facilitators, Inc. are 
covered by agreements between the parties outside this exchange agreement. 

30) All communications, notices, and demands of any kind which either party may 
be required or desire to give or serve upon the other party shall be made in 
writing and delivered by personal service, by registered or certified mail, or by 
telecopier to the following addresses: 

 

 

A. Exchangor 

1. John Q. Exchangor 

2. P.O. Box 12345 

3. Brownsville, Texas 78521 

4. Taxpayer Identification Number ___________________ 

5. Telephone    956-                     

6. Facsimile     956- 

7. Email        Exchangor@aol.com 

B. Intermediary 
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1. 1031 Facilitators Inc. 

2. 2600 Old Alice Road Suite E 

3. Brownsville, Texas 78521 

4. Taxpayer Identification Number 74-2756873 

5. Telephone      956-546-1031 

6. Facsimile        956-546-9505 

7. Email          TSarytchoff@1031Facilitators.com 

31) EXCHANGOR ACKNOWLEDGES THAT IT HAS RELIED SOLELY UPON 
THE ADVICE AND JUDGMENT OF ITS INDEPENDENT ACCOUNTANTS, 
ATTORNEYS AND TAX ADVISORS REGARDING THE TAX AND LEGAL 
CONSEQUENCES OF THE TRANSFERS, CONVEYANCES, AND 
EXCHANGES OF THE RELINQUISHED PROPERTY AND THE 
REPLACEMENT PROPERTY, INCLUDING THE PROVISIONS OF THIS 
AGREEMENT AND ANY RELATED CONTRACTS OR DOCUMENTATION. 

 

AGREED TO AND ACCEPTED: 

EXCHANGOR           1031 FACILITATORS, INC. 

________________________         By:___________________________ 

Date______________   SHERYL A. SARYTCHOFF 

EXHANGOR2                                        VICE PRESIDENT 

________________________   Date______________ 

Date______________                                 


