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CONSULTANT’S REPORT ON THE TENNESSEE PATIENT PROTECTION ACT

EXECUTIVE SUMMARY

Research & Planning Consultants (RPC) was commissioned by the Special
Committee of the Tennessee Legislature to study the Patient Protection Act of 1997. The
study began in late October of 1997 and was scheduled to be completed by the end of

January 1998. The role of the consultant was to provide the Committee professional and

technical expertise in conducting an evaluation study and written report to the Committee

that evaluates the health care, commercial and financial aspects and other issues

addressed in the “Patient Advocacy Act of 1897" including “any willing provider”

provisions.

Specifically, the scope of the consultant's assignment included addressing the

following issues:

(a) If Tennessee moves to an open panel (any willing provider)
model, what fiscal impact would there be to the TennCare program?
What fiscal impact would there be to private insurance policy holders?
If there is an impact, where is it (specialist, primary care, cap-rate,
HMOs, etc.)

(b) To what extent would the provisions of the act increase
provider participation in managed care, and patient choice of health:
care providers?

(c) Are the regulatory mechanisms for health-care insurance
companies in the State of Tennessee adequate to protect consumers?

(d) The extent to which patient choice and access to health care
providers in Tennessee varies depending on whether one lives in a
rural or urban area.

In fulfilling that role, RPC conducted research on all the important aspects of the Act.

The research effort included:

Gathering information and opinions from stakeholders on all sides of the
issues both at the Committee hearings and through interviews



° Literature research on topics addressed in the Act including “any willing
provider” and “patient protection initiatives”

° Telephone surveys of Tennessee hospitals and specialty physicians

o Collection and analysis of data covering other states’ experience with any
willing provider provisions and patient protection initiatives and

° Collection, processing, and analysis of data specific to Tennessee and the
TennCare program including provider files, provider lists, enrollee materials,
financial data, and utilization data.

The bibliography and list of persons interviewed can be found in Appendix 2-B. The

results of the study are summarized below and in presented in detail in the body of the

report.

(a) If Tennessee moves to an open panel (any willing provider)
model, what fiscal impact would there be to the TennCare program?

What fiscal impact would there be to to private insurance policy

holders? If there is an impact, where is it (specialist, primary care, cap-

rate, HMO’s, etc.)

) RPC found that there would be a fiscal impact on the TennCare program and private
inéurance policy holders if Tennessee adopts an “any willing provider’ (AWP) requirement
that applies to the TennCare managed care organizations and to private (non-self-insured)
HMOs. The best estimate for the fiscal impact is a six percent (6%) increase in premium
costs for TennCare and private HMOs subject to state regulation. In anhual dollar terms
(81998) we estimate additional costs to managed care plans of approximately $98 million
for TennCare, $9.4 million for the government employees'beneﬁt plan, and $83.6 million
for privately insured employers.

The basis for the estimated additional costs is the difference in the premium costs
of health plan with closed and open panels of providers. These insurance products include
broad panel preferréd provider organizations (PPOs) and, to a lesser degree, HMO'’s with
a point of service option (POS). We adjusted (downward) the premium difference between
the broad PPO product and the closed HMO product to estimate the additional cost to
health plans of the AWP provision. The adjustment reflects the possible impact of some

adverse selection in PPOs compared to HMOs.
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Our percentage estimate of the financial impact of the AWP provision in this study
is less than in prior published studies we reviewed. RPC found the other studies were
based mainly on actuarial models and untested assumptions. The prior studies made little
or no use of actual market transactions as a reality check on their results.

Who will bear the increased costs the AWP provisions would create in the TennCare
program is a decision for the Legislature. TennCare premiums are set by legislative
appropriations rather than by market forces. RPC found that the TennCare MCOs are likely
to experience cost increases similar to those in private MCOs. How the TennCare MCOs
respond: charging the State more, reducing service levels or dropping out of the program
will depend on whether the Legislature covers the additional costs with higher
appropriations or forces the MCOs to absorb the costs. Our cost estimate for TennCare

assumes the Legislature funds the additional costs.

(b) To what extent would the provisions of the act increase
provider participation in managed care and patient choice of health care
providers?

The focus of this part of the study was the TennCare program. The TennCare
population has less choice of plan type than do others in managed care. While individuals
and their employers can select plans with a broader choice of providers by paying the
additional cost, TennCare enroliees do not have the economic means to make a similar
choice.

RPC answered this question by first identifying the areas where choice of provider
was most constrained in the TennCare program. These areas have both a geographic and
provider dimension. Geographically, citizens of Tennessee who live in rural areas have
much less choice of physicians than do those living in urban areas (see (d) below). The
choice is least for specialist physicians.

RPC obtained data from the Tennessee Department of Health on licensed physician
providers by speciality residing in Tennessee. The Bureau of TennCare provided current
lists of participating physicians from the TennCare MCOs. RPC created databases from
the state file and the MCO lists of providers. RPC selected five types of specialists and

identified licensed physicians in those specialties who do not contract with in any TennCare
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plan. The specialties are: cardiology, obstetrics/gynecology, oncology, ophthalmology, and
orthopedic surgery. We surveyed the non-participating specialists using a two-tiered
approach. First, we drew a 30 percent sample from all non-participating specialists and
attempted to interview each of them by telephone. Second, we identified counties without
a TennCare physician in these specialties. We called all the physicians in the selected
specialities in those counties.

Based on the survey we conclude that few, if any, physicians in the selected
specialties have been excluded from TennCare MCOs. Virtually all specialists who are not
currently participating in the plans are not willing to join them at current reimbursement
rates. The AWP provision will not Improve access and choice in the rural and underserved

counties for TennCare enroliees.

(c) Are the regulatory mechanisms for health-care insurance
companies in the State of Tennessee adequate to protect consumers?

RPC reviewed Tennessee's current regulatory mechanisms for protecting

consumers enrolled in MCOs. To gauge their adequacy, RPC

[ Studied Tennessee's current regulations,

° Identified the distribution of regulatory responsibility between agencies,
] Talked to consumer advocacy groups,

° Analyzed current model legislation and national standards and

° Compared the relevant laws of other states.

This information allowed us to determine Tennessee'’s strengths and weaknesses
within a context of national discussions and activities in this area. RPC found that many
consumer, government, and academic groups have concerns regarding patient protections
and are studying the situation. Many state legislatures are also currently in the process of
studying the issues and proposing new regulations, and many new patient protection laws

have been passed since 1993.
Tennessee is still an immature market for commercial managed care plans
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compared to states like California, New York and Minnesota. The current regulatory
environment reflects the stage of development of the market. Tennessee has regulations
that are adequate in several areas but needs more regulation in other important aspects
of patient protections.

Tennessee, like many other states, splits regulation of managed care between the
departments regulating health and regulating insurance. One the health side, much of the
regulation and effort is focused on quality of care and program administration, while the
insurance side primarily focuses on financial oversight. The Tennessee Department of
Commerce and Insurance (TDCI) appears to be doing an adequate job of financial
monitoring but is not as adequate in monitoring complaints, as they are currently unable
to create detailed reports on consumer complaints, while the Bureau of TennCare at the
Department of Health has a variety of information about complaints made by TennCare
enroliees. The interest groups RPC spoke to all want to see the state enact more managed
care standards; areas commonly mentioned were access to care, availability and
disclosure of information, adequacy of networks, and strong complaint procedures.

Many national groups have proposed standards and model laws. These usually
revolve around several main themes: access to providers, adequacy of provider networks,
cbmplaint and appeal procedures, access to emergency services, disclosure of
information, provider protections and quality assurance plans. The National Committee for
Quality Assurance (NCQA) is at the forefront of the quality improvement movement with
its widely-respected accreditation process and performance measurements.

Our major recommendations for Tennessee are as follows:

1) Allow direct access to specialists in certain circumstances,
2) Allow continuity of physician care in certain circumstances,
3) Adopt standards for adequacy of provider networks,

4) Adopt certain provider protectibns,

5) Ban financial arrangements that directly limit care,

B6) Adopt standards for complaint and appeal procedures and
7) Require comprehensive data reporting.

One way that states can accomplish many of the recommendations is to require that
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all health pians be accredited by the NCQA. This would be similar to requiring that all
hospitals obtain accreditation by the Joint Commission for the Accreditation of Health Care

Organizations (JCAHO).

(d) The extent to which patient choice and access to health care
providers in Tennessee varies depending on whether one lives in a
rural or urban area.

The same databases used in the analysis of (b) above were used to construct ratios
of providers to population in rural and urban counties. All physicians were included, without
regard to their participation in TennCare. |

The statistics confirm that rural and urban areas of Tennessee differ dramatically
in the amount of choice of and access to physicians they enjoy. Large areas of the state
have no local access to some physician specialties. For all physician specialties we
examined in this study, urban residents have at least twice as many providers to choose
from as rural residents.

These differences are due to where physicians have chosen to locate their practices
because of economics or other factors. Managed care plans do not make these decisions
for physicians. Development and application of access standards for health plans,
particularly as applied to specialists, must take into account the great geographic diversity
that exists in Tennessee. Standards set with reference to urban areas will be inherently
unattainable in many rural areas. Unless separate standards are developed for rural areas,
access standards could have the unintended result of causing health plans to drop rural

counties from their service areas.
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CHAPTER 1.
THE COST IMPACT OF THE “ANY WILLING PROVIDER” PROVISION

The first set of questions in the scope of the study is:

(a) If Tennessee moves to an open panel (any willing provider)
model, what fiscal impact would there be to the TennCare program?
What fiscal impact wouid there be to private insurance policy holders?
If there is an impact, where is it (specialist, primary care, cap-rate,
HMO’s, etc.)?

The operations of managed care plans in Tennessee will be affected if the any
willing provider (AWP) provisions of the Tennessee Patient Protection Act are
implemented. The cost impacts are discussed below. Because the provision of health
coverage is a business, some basic economic relationships come into play. These basic
relationships are summarized in Figure 1-1. The first equation states that a health insurer's
profit is the difference between premium revenue obtained from plan participants and the
medical and administrative costs that the insurer incurs. Profit is needed to maintain the
in&irer in business: without profits the business will eventually exit the health insurance
market. In private markets the tradeoff between higher premiums and reduced level of
services and/or reduced profits and market exit will be determined by the interplay of
market forces.

In markets where premiums are legislatively determined, as in TennCare, the
tradeoff is a matter of policy. The state may choose to fund increased costs or may choose
to force the businesses to adjust to higher costs through reducing profits, reducing services
or leaving the market. These tradeoffs are illustrated in the lower half of Figure 1-1.

This study found that AWP would generate additional costs for managed care
organizations in the TennCare program and in the private sector. The additional costs are
summarized in Figure 1-2 for three groups of MCOs: the TennCare Program,; the state
employees’ health benefit plan; and enroliees in private HMO plans that are not self-

insured. The estimated impact is six percent (6%) of the HMO premium for each group.

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997°
February 19, 1998
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FIGURE 1-1
Basic Economic Relationships for Health Insurance Business

I Profit Equation

Premium Revenue - (Medical Costs + Administrative Costs) = Profit
Adjustments to Higher Costs
Private Market Administrative
Higher Premiums Supply/Demand Appropriation
Lower Provider Reimbursement ~ Supply/Demand Supply/Demand
Reduced Service Level Supply/Demand State Contract
Reduced Profit Supply/Demand Funding Level and Costs
Market Exit Supply/Demand Funding Level and Costs

Source: Research & Planning Consultants

The premium impact on the state employees health plan and the private health plans are
identical and based on the rates in the state benefits plan. The premium impact on
TennCare is based on the 1997 average per member per month (PMPM) premium paid
by the TennCare program to the TennCare MCOs, $113. The reasons and evidence for
a snx percent increase in premium cost are in the following sections of this chapter. State
government and private employers will receive higher premium quotes from their insurers.
Negotiation between plans and potential customers may result in some tradeoffs resulting
in smaller increases in premiums and some reduction in services offered. Employers that
have the option to self-insure through ERISA and avoid the added cost may do so. The
Legislature decides the rates for the TennCare MCOs. The cost impact shown in Figure
1-2 assumes the costs will be passed through as premium increases to all three groups.

Figure 1-3 shows an estimate of the Tennessee population by insurance coverage.
The estimate was developed using information on TennCare enrollment, the percentage
of the population in Medicare, the percentage of people uninsured, the percentage of
privately insured in self-funded plans, and the distribution of commercially insured people
in indemnity plans, PPO, points of service plans, and traditional HMOs. The number of
people in the state employees health benefit plan shown in Figure 1-2 is taken from 1997

enroliment information from the Tennessee Department of Insurance.

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
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FIGURE 1-3

Estimate of Insurance Coverage

Tennessee Pogulation 1996

Number Percent

Total Population 5,300,000 100.0%
TennCare 1,200,000 22.6%
Medicare 636,000 12.0%
‘Commercial 3,130,732 59.1%
Self-insured* 901,000 17.0%
Indemnity 169,388 3.2%
i|POS 29,733 0.6%
|PPO 445,094 8.4%
jHMO 257,686 4.9%
~{-Other Commercial 2,229,732 42.1%
Indemnity 419,190 7.9%
POS 73,581 1.4%
PPO 1,101,488 20.8%
HMO 637,703 12.0%
sininsured _ 333,268 6.3%

*Includes 226,000 State and local government workers. Approximately
72,000 are in HMOs, the remainder in PPOs.

Sources: Tennessee Department of Insurance, AAHP.

Research & Planning Consultants

Basis for Cost Estimate

The cost estimate for the AWP provision of the Tennessee Patient Advocacy Act is
based on the premium cost difference between closed panel HMOs and broader access
managed care products, primarily preferred provider organizations (PPOs) and
secondarily, HMOs with an out of network or point of service option (POS). RPC gathered
comparative data from a variety of sources including the Tennessee state employee benefit
plan. The data are summarized in Figure 1-4. The percentage savings of the closed HMO
product compared with the more open PPO product is graphed in Figure 1-5. In tl';is data,
closed panel HMOs cost between 7.4 and 11 percent less than plans that offer either a

broader network (PPO) or a point of service option. The high estimate includes both

Consultant's Report on the Tennessee “Patient Advocacy Act of 1987"
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FIGURE 14
Cost Comparison of Traditional HMO and PPO or POS Pian
Tennessee State Employee Beggjt Plan-1998

Single Employee Employer

Premium Share Share
Basic Plan $197.51 $39.50 $1568.01
HMO #1 $186.84 $28.83 $158.01
HMO #2 $188.05 $30.04 $158.01
HMO #3 $173.22 $15.21 $158.01
HMO #4 $179.89 $21.88 $158.01
HMO #5 $185.35 $27.33 $158.01
HMO #6 $182.20 $24.19 $158.01
HMO #7 $173.11 $15.10 $158.01
HMO #8 $188.05 $30.04 $158.01
HMO Average $182.09 $24.08 $158.01

|_%HMO Savings ___8.5% _64.1% _00%

Source: Tennessee Division of Insurance Administration

Managed Care Savings Compared to Unmanaged
Fee-for-Service under Alternative Forms of

IPA HMO
- POS/PPO

Source: Sheils, et al June 1995.

Average Monthly Single Premium for HMO and POS Plans - 1996

HMOs $141.89
POS Plans $152.39
%HMQ Savings 7.4%

éource: AAHP

Average Monthly Single Premium for Traditional
and Open-Ended HMO

Traditional HMO 142.97 1
Open-Ended 153.01
0, 1 0,

Source: InterStudy. Competitive Edge. December 1987

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
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premium costs and out of pocket costs (deducfibles and co-pays). The other estimates are
differences in premium only. |

The cost differences shown in Figures 1-4 and 1-5 are a reasonable basis for
estimating the cost of an AWP provision. The goal of AWP is to expand the choice of
participants in a managed care health plan. The managed care plans currently offer
products with that expanded choice and have placed a competitive price on that benefit as
shown in Figure 1-5. The six percent cost placed on the Tennessee AWP provision is less
than the premium differentials shown in Figure 1-5. The estimate for AWP is less because
the amount of choice available to enrollees will be less than in plans that offer out of
network options. Under AWP, providers must still be on the panel of providers, although
the panel will be larger than under a closed panel HMO. Therefore we have used an
estimate that does not factor in additional out of pocket costs (the 11% value in Figure 1-5)
and which is below the cost estimate of the PPO plan. The use of a market-based
approach to estimating the cost of an open panel requirement is sound because it reflects
actual transactions that are occurring between competing managed care plans, employers
and enrollees.

As noted above, there are differences other than the premium between a closed
pé'ﬁel HMO and the more open products with which they are compared in Figures 1-4 and
1-5. These differences include differentials in co-pays, cost of out-of-network servicés, and
annual out-of-pocket maximums. The cost estimate we used for the AWP provision focuses
on the premium difference. The reason for this focus is that the groups affected are
currently choosing the less costly option (closed panel HMO) for their health benefits. if that
choice is no longer open to them because of an open panel requirement, they could be
expected to minimize the cost impact to their health costs. This impact is best represented
by the premium difference.

In private plans there is the possibility that the closed panel HMOs are selected by
the relatively more healthy. Adverse selection of the open panel products used as a
comparison is a possibility. However, by including only the premium difference and
discounting it somewhat (6% vs. 8.4% in the state plan), the estimate used in this study is

reasonable.

Consuitant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
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Comparison to Other Estimates of AWP Césts

There have been other studies of the impacts of an AWP law on health care costs
and published critiques of those studies. The upper portion of Figure 1-6 provides some
information about the studies including the sponsor. The lower portion of Figure 1-6
contains information on two published critiques of the cost studies. Some of these studies
(Atkins and Wyatt) are based on actuarial cost models of managed care organizations.
They have been criticized as based on unsupported assumptions (Simon). The Shiels
(Lewin) study is based on identifying a relationship between AWP and growth of HMO
penetration. Ohsfeldt, et al, have criticized this approach because it fails to consider the
possibility of reverse causation, i.e., that the AWP law could be passed because HMO
penetration was low. Marsteller, et al, note that “these studies’ empirical methods range
from non-random surveys of actuaries’ opinions to multiple regression models with

inferences based on coefficients that were not significant at conventional confidence

levels.™

Of the studies listed in Figure 1-6, only the Arthur Andersen study for the State of
Florida House of Representatives focused on the impact of AWP on a Medicaid managed
care proposal. In Florida, the estimate was developed for a proposed Medicaid managed
care initiative, the Florida Health Security Plan. The question was the amount of savings
Florida could achieve through the initiative and how an AWP provision would affect the
savings. The Andersen study concluded that AWP laws that applied to both primary care
physicians and specialists would raise costs in both the Florida Health Security Program
and the private sector by 15%. (Page 33). However in an earlier section of the report (p.
17), Andersen estimated the revenue loss to the program from the AWP provision to be

7% of acute care service cost, including 2% in additional administrative costs.? This

‘Marsteller, Jill A., Randall B. Bovbjerg, Diana K. Verrilli, Len Nichols. “The
Resurgence of Selective Contracting Restrictions”. Journal of Health Politics, Policy and

Law. October 1997.

2RPC contacted the authors of the report to request an explanation of the
diffierence between the two estimates. While the authors attempted to be cooperative,
they were unable to explain the reason for the 15% estimate. The substance of the
report supports the 7% estimate.

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
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estimate is roughly in line with the estimate l'\;-PC is using for the TennCare Program and
private HMO plans that would be subject to the Tennessee AWP law. Although the Arthur
Andersen study for Florida is not based on methods materially different from the Atkins and
Wyatt studies, it was at least not produced under insurance industry sponsorship.

The critics of these studies fail to define any better approaches and do not offer any
independent analysis of their own. We have found no studies that conclude that AWP
would not raise costs at all. That includes the articles cited in Figure 1-6 that criticize the
other studies.’

RPC's approach differs from the AWP cost estimates shown in Figure 1-6 by basing
our estimate on market measures for the cost of choice, rather than relying on actuarial
models and assumptions employed in the Atkins and Wyatt studies. We choose to rely on
a market-based approach because it is grounded on real transactions that are occurring
between competing MCOs and empioyers. The market approach prevents the adoption
of an unrealistic estimate of the cost of AWP that implies loss of all or more than all the

managed care cost savings compared with unmanaged indemnity insurance.

3gimon. P. 4. “To reiterate, the basic premise of the Atkinson study -- that AWP
may increase network costs by increasing participation rates - is not without merit.”

Ohsfeldt, et al. P. 8. “While AWP (and FOC) laws are likely to reduce managed
care growth and increase costs...”

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997
February 19, 1998
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As part of this study, RPC proposed to examine data from other states to learn if
there was any information relevant to Tennessee (RPC proposal page 8). There is a lack
of cost data with which to do a purely statistical comparison either of the states with and
without AWP or states before and after adopting AWP .“ That situation remains largely true
for this study as well. However, in late 1997 InterStudy Publications published the Regional
Market Analysis volume of their Competitive Edge series.’ In the December and past
volumes of the Regional Market Analysis InterStudy has presented information on HMO
market penetration and enroliment, HMO reimbursement methods, population insurance
coverage data, and physician and hospital data. The Regional Market Analysis volume
presents data on HMOs by urban (metropolitan statistical area) markets. The December
1997 InterStudy Regional Market Analysis included more information on HMO finance
measures than had been included in earlier volumes.

RPC believes the InterStudy data is reliable and objective. interStudy has published
data on HMOs for 25 years. Their data is used by people inside and outside the HMO
industry to do market research. InterStudy data has been used extensively in academic
studies® and cited by trade publications in the health insurance and provider industries’ .

“Hellinger, Fred J. “Any-Willing-Provider and Freedom-Of-Choice Laws: An
Economic Assessment”, Health Affairs, Volume 14, Number 4. Page 297-302.

Marsteller, Jill A., Randall B. Bovbjerg, Diana K. Verrilli, and Len Nichols. “The
Resurgence of Selective Contracting Restrictions”. Journal of Health Politics, Policy and

Law, October 1997.

5interStudy Publications. The InterStudy Competitive Edge Part Ill: Regional
Market Analysis. December 1997. St. Paul, Minnesota.

Burns, Lawton R; Gloria J. Bazzoli; Linda Dynan; Douglas R. Wholey. “Managed
care, market stages, and integrated delivery systems: Is there a relationship?” Health
Affairs, Nov/Dec 1997, pp. 204-218.

Christianson, Jon B; Roger D. Feldman; Douglas R. Wholey. “HMO mergers:
Estimating impact on premiums and costs.” Health Affairs, Nov/Dec 1997, pp. 133-141.

"Conrad, Douglas; Thomas Wickizer; Charles Maynard; Theodore Klastorin; et
al. “Managing care, incentives, and information: An exploratory look inside the ‘black
box' of hospital efficiency.” Health Services Research, Aug. 1996, pp. 235-259.

“Putting managed care in its place.” Hospitals & Health Networks, Jan. 5, 1998,

pp. 34-35.
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InterStudy obtains the information and data they publish from regularly conducted surveys
of HMOs and from government sources such as HMO financial reports to state insurance
boards. InterStudy compiles the data and checks it for consistency. InterStudy adjusts the
data for the response rate to the survey. Some finance information was obtained through
the survey including average premium, administrative and medical cost (InterStudy, page
iv). Other financial information was obtained from state insurance filings. “Data from the
filings were matched with HMO survey data and estimates of MSA coverage were applied
to the financial information. Duplicate filings were eliminated from the analysis; information
from filings that provided data for several HMOs was allocated across the HMOs in
proportion to enroliment. Results for each MSA were then aggregated and ratios were
calculated. This yields a MSA-level database that reflects financial performance of HMOs
as a whole within each market.” (InterStudy, page 8).

RPC analyzed the InterStudy data on HMO finances to learn if they show any
systematic relationships between HMO costs and premiums and whether a state has
adopted an AWP provision applicable to commercial HMOs. it would not be surprising to
find that there are no relationships or inconsistent relationships between AWP and HMO
ﬁnancnal characteristics. That is the case because in most jurisdictions where AWP exists
it is limited to only a specific provider group (pharmacy). In some states with broader AWP
laws, the application of the law has been stayed by legal challenges under ERISA
(Arkansés).

To do meaningful analysis we need a reasonable number of observations in the

@) and Without AWP categories. For that reason RPC divided the states into two groups:
those with some AWP laws applicable to commercial HMOs and those that have none. The
basis for the classification of the states is the 1997 article by Ohsfeldt, et al, shown in
Figure 1-6. In the appendix to that article the authors list states based on whether or not
they have AWP laws that are applicable to HMOs. RPC used the same classification with

the following exceptions:

° Louisiana is shown as having AWP, but the law applies only to Medicaid.
° Washington State is shown to have AWP, but repealed the requirement in
1995.

Consuitant's Report on the Tennessee “Patient Advocacy Act of 1997
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Since the InterStudy data are from 1997, we put Washington in the No AWP group. The
state classification used in the analyses along with the number of markets in each state is
shown in Figure 1-7. Markets with less than 5% HMO penetration are excluded from the
analysis because less complete data were reported for those markets and because the

financial data can be heavily influenced by start-up factors.
Figure 1-8 shows averages for several variables for markets in states with AWP and

with No AWP. Average data for the seven markets in Tennessee included in the InterStudy

data are shown separately.
The Tennessee data are also a component of the No AWP averages displayed. For

some variables, HMO's in states with and without some type of AWP law are about equal.
This is true for HMO penetration, and medical expenses after adjustment for practice cost
differences.

Some variables appear to be related to the existence of AWP. HMOs in markets with
some type of AWP law have, on average, higher administrative costs, higher revenues
from commercial payers, and higher premiums for individuals in traditional HMOs. RPC
performed some simple regression modeling on the data. The regression analysis showed
that some observed relationships were statistically significant (i.e., they could not have
occurred by chance with more than a 5 percent probability.) The results of the regression
analysis are shown in Figure 1-9. The regression analysis shows that premiums in
traditional closed panel HMOs tend to be higher in markets subject to AWP laws. The

results also show that administrative costs are higher in markets operating with AWP laws.

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
13



142

8661 ‘61 Areniga4
L1661 10 19V AoBO0ADY JuBiEd, 83ssauLa) auy) uo yoday S UBINSUOD

1661 Jequieoa( ‘sishleuy 19xiepy jeuocibay (|| Hed ‘@bp3 ennadwo) Apnjsiaju|
1661 Aenuer ‘e 19 1pjeJsyo ‘. smet 1apinoid Buia Auy jo peasds ayy, :s8dinog

0l [44 0s1 6C €}
0 dsoH 'Ayg ‘Aoeunreyd BuiwoApn
v dsol 'Aoeuneyd eubup
ol dso| ‘Auq 'Aoeunreyd sexa|
0 foeuneyd ejoeq yinos
S foewseyd eujjoled yinos
[ Aud eulnlAsuuad
¥ foeuneyd uobaip
ol UISUODSIAA Z foeunreyd ewoyepo
v eulbap 1sapA L foeweyd  ejoyeq UHON
8 uo)Suysepn 6 foeuneyd euljose) YHoN
L JUOULLIDA A} foeuneyd IO\ MBN
4 uein €. Aud ‘Aoeurreyd 0JIX3N MaN
. 2assauua] 8 foeuiteyd Aaslar mapN
l puejsj apoyy Z foewseyd anysduiep maN
8 oliyo 0 Aoewseyd iddississiy
4 EpEASN v : Aoeuueyd ejosauulpy
Z BYSEIqaN . dsoH ‘Ayd 'Aoeuuieyd uebiysipy
l BUBJUON ol foewueyd spasnyoessep
S HUNOSSIN Z dsoH ‘Aud Ajonjuay
€ puejliep € foeunreyd sesue)|
€ auiey 6 dsoH .Emawmuwgm;n_ euelpu|
14 BUURISINOT 9 “aif Ayd siouljj|
S EMO| 0 dsoH ‘Aud ‘foeuweyd oyept
1 lemeH € dsoH ‘Ayqd ‘Aoewseyd eibioag
l BIqUINI0Y J0 10181 Sl foeunreyd epuoj4
YA opelojo) Z foeuneyd alemeaq
G2 eljuwojen 9 foeuueyd MNoNo3UU0Y)
%4 BUOZLIY r4 dsoH ‘Auyd 'Acewieyd sesue)y
0 eysely b foeutieyd eweqely
SIoNIEI JO # ajels syotep jo # o} ajqeanddy dMv ajels
__ ME[JopIAGId UMM AUY ON | ME T JopIAGId DUITA AUY

-1 JUN9I4

SOWNH [el2Jawwon o} ajqeanddy meT 1apiroad Buljipm Auy Aq sajels jo uoljedlyisse|d




Gl

8661 ‘61 Aeniqag
2661 J0 19y AOBJ0ADPY JUBNE ], 89SS3UUD BY) U0 Joday S Jueynsuc)

sjug)nsuo) Buluuejd 3 yoreasay (v)

9661 JoquianoN ‘uonensiuipy Buoueuld aieg yieaH (g)

1661 Aienuer ‘e 19 1pjajsuo (2)

1661 Jequiaosa(q ‘sisAjeuy 1axep feuoibay ;|| Hed obp3 eanedwo) Apnigiajul (L)  :seanog
ey ael €0°8¢€l 69°9vL coevl WdINd OWH leuoilipel] ul winiwaid [enpiApuj
%96°GL- S A %61°9- %08°G- anuaAay |ejo| jo 9, uibiepy bunesado ONWH
0,821 16°0¢€L ¢50¢€l LL0EL pajsnipy - WdNd sesuadx3 [edlpsiy OWH
0L'GLL 86°9¢1 09'G¢l L1'9¢L paisnipeun - NdNd sasuadx3 |ealpay OWH
%0026 %VvS16 %€. 06 %90°L6 anuanay [ejo] Jo % sasuadx3 [edpsit ONH
1G¢C 9981 AN X4 €20¢ INdNd sesuadx3 aanensiuiwpy OWH
%9681 %69°¢l %9v'Sl %EL VL |ejo Jo 9 sasuadx3y aanensiuwpy OWH
LLSLL eviLlL Ggeacl £€0Cl WdINd 8nudAsy [eldswo)d ONH
Y90 660 850 860 uoiedwo) Jo xapu|
%y Gl %6S°L¢ %E€6'vC %10°9¢ uojesjauad e ONH 661
%9L°¢} %6¢'LC %06°91 %<Z.L 8L uonenauad JxeN OWH 5661

dassauusd] | dMV INO YHM | dMV UM lejol

dMYV INOYHA pue dARY Ylim sjaqiely
ejeq Apnjsiaju] wouy uoewsojul Arewwng

8- FdNOId



We caution readers against drawing any firm conclusions from our analysis of the
InterStudy data. Regression shows correlation, but not causation. There are many factors
other than AWP that could affect HMO financial data more than the existence of an AWP
law. The analysis does not control for the effectiveness of a state's AWP law. What is
known about the effectiveness of the laws is that in many jurisdictions that have adopted
AWP, the law has not been fully implemented. An interpretation of these results that follows
Ohsfeldt, et. al,? could lead to the conclusion that AWP laws tend to be passed in
jurisdictions where providers are more powerful politically than employers or MCOs. The
association between AWP and higher premiums and administrative costs could then be
explained by the relative difficulty MCOs have in those states due to other market and
political conditions.

While the analysis of the HMO financial data alone cannot prove that AWP raises

costs and premiums in markets where such laws exist, it is consistent with a finding that

AWP results in higher premiums and costs.

Conclusion Regarding the Cost of AWP

The best basis for an estimate of the cost of an AWP provision on HMOs in
Tennessee is premium difference between a closed panel HMO and a broad network PPO.
This difference - somewhat more than 6% - reflects what actual markets have produced
and offer to consumers. The review of market level data found that a conclusion of a 6%

increase in premium costs is consistent with experience of markets that had adopted AWP

laws.

80hsfeldt, Robert L., Michael A. Morrisey, Leonard Nelson and Victoria Johnson.
“The Spread of Any Willing Provider Laws”. University of Alabama at Birmingham.
January 1997 (Draft). See in particular Page 8.
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FIGURE 1-9

Regression Model Results for HMO Single Premium and Administrative Expenses in

Markets With and Without Any Willing Provider Rules

Single Premium Traditional HMO

Dependent Variable Premium ($PMPM)

Number of Observations 229

Degrees of Freedom 225

R-Squared 0.303

Independent Variables Coefficient Std Error t-Stat Prob
Index of Competition -24.72 5.28 -4.68 <1%
Medicare Practice Expense 94.49 11.05 855 <1%
AWP 8.96 2.21 405 <1%
Dependent Variable Ln ($PMPM)

Number of Observations 229

Degrees of Freedom 225

R-Squared 0.285

independent Variables Coefficient Std Error t-Stat Prob
Index of Competition -0.159 0.036 -4.403 <1%
Medicare Practice Expense 0.627 0.076 8.253 <1%
AWP 0.059 0.015 3.856 <1%
HMO Administrativejﬁxpenses

Dependent Variable Admin. Expense($PMPM)

Number of Observations 254

Degrees of Freedom 249

R-Squared 0.114

Independent Variables Coefficient Std Error t-Stat Prob
Index of Competition 3.449 1.749 1.972 <5%
% Enrollees in Medicare 17.972 11.050 1626 <11%
% Enrollees in Group -2.169 1.651 -1.314  <20%
AWP 2.534 0.815 3.108 <1%
Dependent Variable Ln (Adm. Expense)

Number of Observations 254

Degrees of Freedom 249

R-Squared 0.119

Independent Variables Coefficient Std Error t-Stat Prob
Index of Competition 0.204 0.084 2.434 <2%
% Enrollees in Medicare 0.708 0.245 2.891 <1%
% Enrollees in Group -0.147 0.079 -1.857 <10%
AWP 0.125 0.039 3.207 _ <1%
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Applicability to TennCare
The application of the market-based cost estimate for AWP to the TennCare

Program could be questioned because TennCare payments to MCOs are not set by the
market. The premium cost differences shown in Figure 1-5 are drawn from the commercial
market and not from Medicaid managed care programs, which have different fundingv
mechanisms. The Arthur Andersen analysis of the Florida Health Security Program, which
included a Medicaid managed care initiative, concluded that the cost impact on the
Medicaid market would be the same as in the commercial market (Andersen, p.33). To test
the applicability of the commercial based cost estimate used in this study to TennCare,
RPC examined data on the TennCare program from provider, MCO, and Tennessee State
government sources.

The purpose of the analyses described below is to estimate the likely cost impact
of AWP on TennCare MCOs. The private MCOs set their premium rates after taking into
consideration increased medical and administrative costs. The rates for TennCare MCOs
are set legislatively and administratively. Increasing costs for the MCOs without increasing
rates may cause them to exit from TennCare. It is the Legislature’s option whether to allow
increased costs to be passed on to the State or be absorbed by the TennCare MCOs. The
assumption underlying Figure 1-2 above is that the State will fund any cost increases to
the TennCare plans due to AWP.

To examine the likely cost impact on the TennCare program it is first necessary to
define the potential avenues through which costs might increase if MCOs were required
to operate under AWP. Once those avenues are identified, information on the likely size
of the impact can be examined. For some avenues of cost impact no data exist that,
directly or indirectly, produce a quantified cost estimate. For those avenues RPC has used
the best available evidence or made no estimate at all.

Figure 1-10 shows the potential avenues of cost impact on the TennCare program
and the estimate of the size of the cost impact on the program. The figure also shows the
primary sources of the information for the estimate or the other basis for the estimate if an

estimate is made.
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FIGURE 1-10

Avenues of Potential Cost Impact to the TennCare Program
From "Any Willing Provider” Provisions

Avenue of Potential Cost Impact Cost Estimate  Source(s) for Estimate

Loss of Exclusive Arrangements $19 million MCOs

Leveling of Reimbursement Rates

Hospital Inpatient $23 million Tennessee Hospital Joint
Hospital Outpatient $13 million Tennessee Hospital Joint
Other Providers Not Available Not Available

Less Risk Sharing in Reimbursement Not Available Not Available
Increase Utilization Not Available Not Available
Shift in Market Bargaining Power Not Available Not Available

Administrative Costs $27 million Arthur Andersen Study;
Analysis of InterStudy

Total Identified $82 million

Exclusive Arrangements
Some contractual arrangements between MCOs and providers (hospitals,

physicians, pharmacies) explicitly involve exclusivity. In those agreements the MCO limits
the number of providers in a market in exchange for more favorable terms from the
selected provider. Exclusivity can be an important topic in the negotiation process between
a provider and a health insurer.? One witness (Sandy Benson, 11/17/97 p. 2) testified to
the Committee that exclusivity is not an explicit feature of managed care contracts in

Tennessee, although it might be implied in precontracting discussions between the

SHoward T. Wall, lll, Esg. “Managed Care Provider Agreements”, National Health
Lawyers Association Managed Care Law Institute. December 4-6, 1995.

St. Mary’s Hospital v. Blue Cross and Blue Shield of Virginia, discussed in “Study
of the Impact of Subsection B of Section 38.2-3407 of the Code of Virginia on the
Commonwealth’s Health Care Market Statute Pursuant to SJ 158 of 1995." Page 7-8.
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provider and the MCO. However, another witnéss from an MCO (Ruth Allen, 11/17/97, p.
38) testified about negotiating discounts from hospitals in exchange for an exclusive
arrangement. Some negotiated prices depend on exclusivity and some do not.

Besides agreements with explicit exclusivity provisions, some provider/MCO
arrangements are exclusive by the nature of the relationship. One class of arrangements
that falls into this category is capitated arrangements based on the total enroliment of an
MCO in a defined area. The arrangement might be for all covered services as with Blue
Cross Blue Shield’s arrangement with Tennessee Health Partnership (THP). A capitated
arrangement might also cover a few services such as services of a particular specialty.

A geographic capitated arrangement between a single provider or group of providers
and the MCO is incompatible with AWP. The MCO could not continue to pay the capitated
provider the agreed amount and reimburse other similar providers who come into the
network under AWP.

The information on the additional cost that would be incurred from the loss of
exblusive contracts and geographic capitated arrangements come from the MCOs that
participate in the contracts. Blue Cross provided information on its estimate of the savings
from its arrangement with THP. The estimate compares costs from the year before the
agreement (1995) to 1996, the first year the agreement was in place. (See Figure 1-11).
The estimated savings, according to Blue Cross, are around $14 million.

RPC estimated that the Blue Cross savings represents 75% of the amount
attributable to arrangements that explicitly or inherently involve exclusivity. The estin‘iated
annual value of the exclusive arrangements in TennCare is $19 million, as shown in Figure

1-10.
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FIGURE 1-11

BlueCross BlueShield Estimate of Cost Savings from
BlueCare Global Capitation Arrangement

1995 1996 Closed Network
Open Network .  Closed Savings
PMPM PMPM PMPM
Primary Care Services $12.26 $8.31 $3.94
Speciality Physician Services $17.96 $14.57 $3.39
Hospital Inpatient Services $6.11 $3.19 $2.92
Total | $36.32 $26.07 $10.25
Approximate number of 115,300
Members Affected
Estimated Savings $14,181,900

Source: BlueCross BlueShield of Tennessee

Rate Reimbursement Variation
Under AWP laws an MCO must define terms and conditions with which it will

contract with any qualified provider willing to accept the terms and conditions. Those terms
and conditions must be applied to all providers in a given class without discrimination."
That law is a change from the current operating environment under which MCOs can
contract on different terms with different providers based on their specific characteristics
(price discrimination).

For commercial MCOs negotiation and price discrimination are common. How much
negotiation occurs in TennCare contracting was the subject of some dispute between
witnesses before the Committee. Witnesses supporting AWP testified that negotiation

never occurs; a provider either accepts the terms offered or turns them down (Wayne

1950me state AWP laws allow at least a limited amount of negotiation and
discrimination. The Virginia law reads in part: “Neither differences in prices among
hospitals or other institutional providers produced by a process of individual
negotiations with providers or based on market conditions, or price differences among
providers in different geographical areas, shall be deemed unreasonable
discrimination.” (Subsection B, Sec. 38.2-3407)
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Winfree, Carthage General Hospital, 10/27/97, p. 71). Some MCO representatives testified
that negotiation was common, particularly with hospitals. (Sam Howard, Phoenix Health
Care, 10/27/97 p. 11).

RPC conducted a telephone survey of Tennessee hospitals that contract with
TennCare MCOs. The object of the survey was to learn how much negotiation occurs
between hospitals and MCOs and the hospitals' general views about the contracting
process in TennCare. The survey instrument may be found in Appendix 1-E. Because
affiliated hospitals generally handle contracts through a central contracting point, the
number of hospitals covered by the information gathered in the survey exceeds the number
of interviews completed. RPC obtained completed interviews from 30 respondents
representing 90 hospitals in Tennessee. The hospitals accounted for 350,000 TennCare
patient days or about 56 percent of the total number of inpatient days."

Figures 1-12 and 1-13 show responses to some key questions asked in the survey.
Wth respect to negotiation of contracts, a majority (69%) of respondents said the contracts
thelr hospitals had with TennCare MCOs had been signed with no negotiation. For those
that offered a reason why no negotiation took place, the most frequent answer was that
TernCare is tightly funded and that there was little room for negotiation. Most respondents
(53.3%) said that they believed negotiation was relatively rare throughout the TennCare
MCOs' dealings with other hospitals. This perception may inhibit hospitals from making
counteroffers even where the MCO would negotiate. The survey also revealed that a
substantial amount of negotiation does occur.

On the question about whether payment rates in the TennCare program varied from
hospital to hospital, the most frequent response to the question was that rates were the
same with few exceptions. However, at least as many respondents said rates differed

among hospitals based on rural and urban differences or by geographic section of the

state.

Tennessee Department of Health's 1996 Joint Annual Report of hospitals.
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FIGURE 1-12

Hospital Representatives' Response to Question Regarding Negotiation
of Contracts with TennCare MCOs

Question:

Respondent #

NN RDNRNN 2 a2
wmﬂmmhwmaowmﬂmmbmﬁismmﬂwmhwmé

Source:

Which contracts with TennCare MCOs you work with were entered into
following negotiation between (Hospital) and the TennCare MCO?

Negotiated
3

NOOARPRODOOOO-2*0OITUOOODOOO 012000 oh

‘Not Negotiated

-

ORABACORRNOACORAAIOIIROROIO®®W »O

Total
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Research & Planning Consultants, 1998
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Totals 35 78 113
Percent 31.0% 69.0% 100.0%
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To the extent that terms for hospital services differ, costs to MCOs could increase
if the uniform terms and conditions required by the AWP provision caused average hospital
(and other provider) rates to increase. If MCOs wanted or needed to keep some higher
priced providers in their networks for access, efficiency, popularity with enrollees, or other
reasons, average rates would go up as providers now receiving lower rates of
reimbursement are raised to the level needed to attract the desired provider. The
alternative, setting the uniform rate at or below the current average rate, risks the loss of

the more desirable participants in the network.

Analvsis of Joint Annual Report of Hospitals Data

No readily available information will produce a direct estimate of the cost of leveling
reimbursement rates among existing providers. RPC sought indirect evidence from the
financial and utilization data available from the Tennessee Department of Health's Joint
Annual Report of Hospitals. The 1996 Joint Annual Reports contains FY 96 data for
Tennessee hospitals. The data include TennCare net inpatient revenue and TennCare
inpatient days. Similar data are reported for Medicare and other payers. RPC used data
fromn the Joint Annual Report to construct a per diem rate for hospitals that reported data
for both TennCare net inpatient revenue and TennCare patient days. Psychiatric and
rehabilitation hospitals were excluded from the group since their reimbursement rates
would be different from the acute care facilities.

Figure 1-14 shows summary information from the Joint Annual Survey data for the
TennCare inpatient hospital experience. The data are arranged in groups based on the
calculated per diem rate. Figure 1-14 shows that the 18 hospitals with highest calculated
per diem rate accounted for 31% of the TennCare patient days reported. The average cost
of a TennCare inpatient day at a Tennessee hospital in 1996 was $696. However, more
than 57 percent of the patient days cost less than the average. RPC used some additional
information from the Joint Annual Report to learn if the variation in TennCare inpatient per

diem rates was likely the result of differing contract terms.
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FIGURE 1-14
Summary Data for TennCare Inpatient Hospital Utilization - 1996

Per Diem Group # of TennCare Net Inpatient Net Revenue Hospital Ave
Hospitals Patient Days Revenue Per Diem Per Diem
Highest 15% 18 192,033 $228,436,238 $1,190 $1,252
Middle 70% 84 360,625 $188,113,860 $522 $511
Lowest 15% 19 69,645 $16,691,688 $240 $215
Total 121 622,303 $433,241,786 $696 $575

Medicare payé for most inpatient hospital services under a uniform prospective
payment system based on the diagnosis related group (DRG) of the hospital's patient
discharge. A hospital's calculated per diem rate for the Medicare patient population would
reflect that hospital's patient mix and service mix, but not different reimbursement terms.
Figure 1-15 repeats some TennCare data shown in Figure 1-14 and adds similar data for
the Medicare patients discharged from these hospitals. Two hospitals in the TennCare
group (St. Judes Children's Research Hospital and the East Tennessee Children's
Hq_spital) did not report any Medicare patients.

| A common way to measure the variability in a data series is with the standard
deviation statistic. The standard deviation measures how dispersed a data series is around
its mean value. The higher the standard deviation the greater the dispersion. The standard
deviations for the TennCare and Medicare per diem rates are shown in Figure 1-15. The
standard deviation divided by the average value and expressed as a percentége is a
measure of the relative variability in different series. Figure 1-15 shows that the variation
in the TennCare per diem rates (65.4%) is almost double the variation in the Medicare per
diem rates (35%).

One problem with the TennCare data is that the calculated per diem rates include
payments to some hospitals for graduate medical education besides the amounts paid by

the TennCare MCOs. These payments would raise the calculated per diem rates for these
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hospitals and increase the measured variability in the data."

FIGURE 1-15

Comparison of TennCare and Medicare Per Diem Rates

for Tennessee Hospitals - 1996

All Hospitals I
TennCare Medicare
#of - Hospital # of - Hospital Avg
Hospital Per Diem Hospitals Per Diem
Highest 15% 18 $215 18 $1,549
Middle 70% 84 $511 84 $900
Lowest 15% 19 $215 17 $532
Total 121 $575 119 $946
Standard $376 $331
% Standard 65.4% 35.0%
Middie 70% of Hospitals
TennCare Medicare
# of Hospital # of Hospital Avg
Hospital Per Diem Hospitals Per Diem
Middle 70% 84 $511 84 $900
Standard $143 $134
% Standard 28.1% 14.9%
Source: Tennessee Department of Health. Joint Annual Report of Hospitals

Research & Planning Consultants, 1998

12This problem exists in the 1996 Joint Annual Re

Report, only TennCa
net patient revenue.
and 1997.

re MCO payments and enrollee co-
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To deal with this problem and others that may cause a hospital's calculated per
diem rate to be an outlier, RPC focused on the middle 70% of the TennCare series and the
Medicare series. This eliminates the 15% of hospitals with the highest per diem rate (which
inciudes the teaching hospitals) and the 15% with the lowest per diem rate. The bottom
part of Figure 1-15 shows the results of limiting the analysis to the middie 70%. Compared
with the data for all the hospitals, the variability is less (as expected) for both the TennCare
and Medicare data. The reduction in variability for TennCare was from 65.4% to 28.1% and
for Medicare from 35% to 14.9%. However, the variability in TennCare rates is still about
double the variation in Medicare rates. This difference supports a finding that there are
some differences in hospital reimbursement in TennCare that are absent from Medicare.

RPC estimated the potential impact on TennCare by raising the per diem rates for
the lower paid hospitals in the group by just enough to make the variability in the adjusted
TennCare data equal to the variability in the Medicare data. Following the adjustment, RPC
calculated the total cost of the 1996 patient days at the hospitals and compared that result
w1th the amount actually reimbursed for those hospital days. Inpatient costs were 12% or
$23 million higher after adjusting for the excess variability. This amount is shown in Figure
1-18.

The Joint Annual Report of Hospitals data also includes information on hospital
outpatient revenues. The total net patient revenue from TennCare for hospital outpatient
visits in 1996 was $199 million. Of that amount $108.3 million was paid to fhe 84 hospitals
used in the inpatient analysis. If a similar percentage increase found for inpatient services
is applied to outpatient services, TennCare net revenue for outpatient services would
increase by $13 million at the hospitals included in the inpatient analysis.

There is no data available that would allow an estimate of the potential impact of a

reimbursement leveling on physician costs.

Reimbur nt Method

Managed care plans often use a variety of reimbursement methods for providers

depending on the providers' interests and abilities to assume some utilization risk for the
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plan enrollees. This can take the form of capitation, risk pools, or withholds. Under the
AWP law defining terms and conditions that include both fee schedule and capitation
arrangement may still be possible. For example, PHP in one type of primary care physician
contract uses a fee schedule until the physician has 200 members in his/her patient base.
At that point the reimbursement moves to a capitated arrangement.” However, some
flexibility in reimbursement method will be lost under AWP. Currently not all primary care
physicians and few specialists are capitated in the TennCare program. An MCO could be
expected to have a more difficult time introducing or expanding risk sharing in their
networks if it has to be done uniformly across the entire network. A more likely result is that
risk sharing arrangements that currently exist in the TennCare program involving providers
will revert to a fee-for-service or fee schedule method of reimbursement.

There are no data that would allow an estimate of the potential impact of the loss
of flexibility in reimbursement methods.

With the loss of flexibility in reimbursement methods, particularly methods that
involve provider risk sharing, utilization can be expected to increase. If providers have less
incentive to control utilization because they are paid on a fee for service basis, utilization
and costs will likely increase.

Although there will be some immediate impact on the TennCare Program from
greater utilization, the long-term impact will likely be much greater. The TennCare MCOs
will be hindered by the AWP law from culling from their networks providers whose practice
patterns are considered inefficient. The utilization review methods that will remain in place
will have less impact on practice patterns if providers know that deselection from the
network is a more difficult step to undertake.

The immediate and future cost impacts of increased utilization cannot be estimated

with available data.

13pHP Health Plans. Health Maintenance Organization Primary Care Physician
Agreement. Commercial PCP Contract 12/01/96. Page 13.
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Relative Market Power
Under the AWP laws, the terms and conditions offered to providers by the insurance

entities are less likely to be readily accepted by the provider. With selective contracting a
provider faces at least the possibility that failure to accept means loss of access to the
patients in the network. Under AWP, there is no reason not to reject or at least delay
accepting an offer since access to the patient pool can be gained at any time by agreeing
to the'_terms then in effect. If enough providers adopt a wait and see strategy, the insurance
company may be forced to come back with a better offer to provide required access.
The immediate and future cost impacts of a shift of relative market power toward

providers cannot be estimated with available data.

Administrative Costs

Administrative costs could be expected to rise under the AWP provisions of the
Patient Advocacy Act for three reasons. First, the administrative cost to credential and
recredential an expanded network will be higher. Second, claims processing costs will be
increased because more providers will be submitting claims and requiring payment. Third,
the Patient Advocacy Act (Section 6) provides for due process rights for providers who
either are not credentialed by an insurance plan or are deselected from the plan.

There is no direct evidence from TennCare operations on the potential impact on
administrative costs from the implementation of the AWP and due process provisions of
the Patient Advocacy Act. Some indirect evidence is provided by the Arthur Andersen
study for the Florida Legislature discussed earlier. Anderson estimated that administrative
costs would increase by two percent (2%) of acute patient care services cost under the
broad version of AWP then under consideration by Florida (Anderson p. 17). Andersen’s
actuarial study assumed that administrative costs were 15% of the total. Figure 1-17
applies those assumptions to the TennCare program to calculate the expected increase

in administrative cost.
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FIGURE 1-17

Calculation of Administrative Cost Impact on TennCare Program From Adoption

of AWP Mandate

Arthur Andersen & Co Assumption

Applied to TennCare:

MCO Average Premium (PMPM)

% Impact

impact on PMPM

TennCare Enroliment

Administrative Cost Impact

RPC Analysis of InterStudy Data

Estimated Impact of AWP on Single Premium
Estimated Impact of AWP on Administrative Costs
% Premium Impact from Administrative Costs

Total Estimate Impact on TennCare

Administrative Cost Impact

Administrative cost increase = 2% of acute care service costs. (Andersen page 17)

Acute care service cost = 85% of premium for MCO. (Andersen Exhibit 6 page 1)

Administrative cost increase = 2% X 85% = 1.7% of MCO premium.

113
0.017
1.921

1,200,000

27,662,400

8.96

2.53
28.2%
97,632,000

27,567,964

s

armmemre
e ——

Sources: Arthur Andersen & Co. Florida Health Security Program Actuarial Report, 1994.

Research & Planning Consultants, 1998.
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The analysis of the InterStudy financial data discussed above provides some
corroborating evidence for the estimate based on the Author Andersen assumptions. That
analysis showed that HMOs in markets with AWP laws that apply to HMOs had both higher
HMO premiums and higher administrative costs. A comparison of the relationship between
the higher administrative costs and the higher premium costs shows that the administrative
costs account for about 28% of the total. Based on RPC's estimate of a total impact of 6%,
the administrative cost portion is about 1.7%. The lower portion of Figure 1-17 shows the
calculation of the administrative cost impact based on these figures.

The two indirect approaches to estimating the increased administrative costs yield

very similar estimates of approximately $27.5 million.

Summary of Cost Impact of the Any Willing Provider Provision on the TennCare
Program

The 6% cost increase to TennCare from implementation of the AWP provision is
reésonable based on the identified avenues of cost impact and the quantification of the
impacts for which some relevant data are available. Figure 1-10 above shows that nearly
85% of the estimated cost to the TennCare Program can be tied to a quantifiable source.
The remaining 15% of the cost impact will arise through ways listed in Figure 1-10 that

could not be quantified.

Policy Issue Raised for TennCare Program

The additional cost that the TennCare MCOs would face from the adoption of an
AWP law raises a policy issue for the State's elected officials. The issue is whether the
State would add funds to the program to cover the increased costs and keep TennCare
operating at current levels of service. Alternatively, by not increasing funding, the State
could force MCOs to absorb the increased costs. Figure 1-18 presents information on the
net incomes of the TennCare MCOs for the period 1994 and projected through 1998. The
financial data are from the National Association of Insurance Commissioners (NAIC)

statements; the projection is from the Tennessee Department of Commerce and Insurance.
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The plan enroliment data are from January 31, 1998.

One MCO, Healthsouce, left the TennCare Program after 1996. Another MCO,
HealthNet is merging with Phoenix. The 1998 projections include a 3% increase in
capitation payments effective the third quarter of 1997 and assumes expenses will remain
proportionate to expenses through September 30, 1997. Under these assumptions three
of the ten remaining plans would continue to operate at a loss, the merged
Phoenix/HealthNet, John Deere Heritage, and Memphis Managed Care. Together they
represent 20 percent of TennCare enrollees. The projected net income of the other plans
totals $47.7 million in 1998.

As a group the MCOs probably cannot absorb the projected cost increases
associated with the AWP law. The plans in weak financial condition may exit the market
if faced with additional unfunded mandates. The plans that remain in the program will need
to reduce costs in other ways to offset the increased cost associated with the AWP law.
This could happen in different ways depending on the market position of the MCO. Plans
with relative less market clout are likely to reduce costs by setting provider rates low
enough to maintain profitability. Many providers that would see reduced reimbursement
may drop out of the plan. The MCO probably cannot maintain the same network and may
have to reduce the areas it serves.

MCOs with a current strong market position, particularly MCOs that can tie access
to commercial business to TennCare participation, will find their relative market position
further enhanced. The open panel requirement will make available to any provider the
large patient pool of the big MCOs. The incentive of a provider to work with a small MCO
on low reimbursement terms is reduced if the provider can have access to the patient
volume of the larger MCO. If enrollees have choice of MCO, they can be expected to
select those with the most choice of providers, which will increasingly be the dominant
MCO. The interaction of provider choice of MCOs to contract with and enrollee choice of
plans with the widest provider networks will concentrate enrollment and provider
participation in the largest plans.

The trend toward fewer MCO market participants would operate to a degree even
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if the State decided to fund part or all of the cost of the open contracting mandate. The
concentration process will be accelerated if plans must find ways to deal with higher costs
that are not funded through premium increases.

If the Legislature chooses not to fund the cost increases for the TennCare Program
arising from the AWP law, the consequences are likely to be opposite of those intended:
less choice of plans for consumers because of fewer participating MCOs; fewer services
for consumers because of the need to reduce costs; lower quality of care as networks are

increasingly composed of providers who are willing to accept TennCare rates because of

lack of alternative patients.

Managed Care’s Future under Open Panel Mandate

The cost estimates presented are based on the current operation of HMOs in
Tennessee, private HMOs and the TennCare HMOs. The AWP law will affect the future
development of managed care in Tennessee as well. These future effects will be
particularly important for the TennCare Program.

TennCare was set up in a very short time. A key concern for the TennCare MCOs
was to develop networks that could serve the enrollees in the plans. In some cases, the
networks could only be developed through requiring TennCare participation as a condition
of participation in commercial MCO networks. There was little opportunity during the early
years of the program for efficient network design; the concern was to have a network. The
transition from scrambling to build a network to making it efficient and of high quality is just

beginning for the TennCare program.
An AWP law will make network improvement more difficult for MCOs. Dr. Preston

of Blue Cross described in his testimony (October 27, 1997, page 50 to 58) the next stage,

as he sees it:

“One of my goals as the medical director for Blue Cross is to actually create
the infrastructure for quasi-integrated delivery systems for our managed care
products. It will be necessary for me to identify individuals and institutions
who have both the interests as well as qualifications to work with each other
to promote the health of well defined populations as well as to provide care
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to members when they are ill.” (Page 51) Later in his testimony: “The
problem with that is - if we're not allowed to define the networks and form
these relationships, | don't think we'll ever be able to move to the next stage
of managed care, which is the practitioners managing the care and the
health care organizations representing the resource.” (Page 55).

Managed care in Tennessee has not reached to stage of quasi-integrated delivery
systems discussed by Dr. Preston. The consequences for some providers of MCOs
attempting to move in that direction by purposefully limiting a network are among the
reasons for the legislation’s introduction. The AWP provisions of the Patient Protection Act
will possibly freeze managed care and the TennCare program in the early stage of
development. This effect of the law is likely to result in higher costs and lower quality of
care in the long-run.
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CHAPTER 2.
PATIENT ACCESS AND PROVIDER PARTICIPATION

This section of the report address two issues raised by the Committee for the
consultant to address:

(b) To what extent would the provisions of the act increase
provider participation in managed care, and patient choice of heaith
care providers?

(d) The extent to which patient choice and access to health care
providers in Tennessee varies depending on whether one lives in a rural or
urban center.

These two issues are related because they deal with issues of access and choice.
The first issue seeks to gauge provider reaction to the open panel requirement provisions
of the Act. The second issue addresses the inherent differences that may exist for people
fliving in rural and urban areas.

This part of the study focuses on the TennCare MCOs for two reasons. First, the
TennCare population includes those most vulnerable to access problems. Lack of provider
participation in TennCare will fall particularly hard on TennCare enrollees since their
options to seek care outside the plan or choose a plan with wider choice is severely
limited. It is also likely that access problems for TennCare would be more acute because
provider reimbursement rates are lower than some other third party payers.

Second, more complete data were available by geographic area (county) for the
TennCare Plans than for commercial plans. Much of the data was provided by the
TennCare Bureau in electronic format. The Bureau also provided current directories of
providers for the TennCare MCOs. This was the source for the participating specialist
analysis that RPC performed. |

Although an information request went out to both TennCare and Commercial
HMOs, direct responses were received from a relatively small number of plans. The

information request, mailing list, and list of respondents may be found in Appendix 1.
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(b) To what extent would the provisions of the act increase
provider participation in managed care, and patient choice of health
care providers?

For issue (b), as it relates to the TennCare MCOs, RPC found that requiring
TennCare MCOs to accept any qualified provider willing to accept the terms and conditions
of the plan would not increase the participation of providers in some key specialities. We
base this conclusion on a telephone survey specialist physicians who do not participate
in TennCare plans.

We conducted the survey in two stages. In the first stage we used data obtained
from the Tennessee Department of Health on licensed physicians in Tennessee to create
a database of physician providers. The Department of Health data included physician
name, speciality, office location, and phone number. As we received provider lists from the
TennCare MCOs, we entered them into separate MCO databases. We matched the
physicians on the MCO lists with those on the Department of Health list. In some cases
a physician listed as a specialist by an MCO would not be on the state file under the same
speciality. In such cases the physician was added to the state list for that speciality.
Physicians in the MCO lists with multiple office locations were included in the MCO data
ﬁies with the multiple locations. When they were matched with the state data, however, the
extra office locations were not added to the state file.

7 Maps 1 through 5 on the following pages show information on five specialities:
cardiology, obstetrics/gynecology, oncology, ophthalmology, and orthopedic surgery. Using
"the combined state file and the MCO files, RPC identified Tennessee counties that had
various levels of coverage for these specialties. The maps label counties in white where
no physician in that specialty has an office location. This information is also relevant to
Issue (d). Counties that have specialists who participate in a TennCare MCO are shown
in green. Counties that have no resident specialists but are served by at least one satellite
office are shown in blue. Counties that have resident specialists who do not participate in
TennCare are yellow if the county is served by a satellite office and red if no TennCare

coverage is available in the county.
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TennCare* Coverage by Ophthalmology Specialists
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The second phase of the analysis was a survey of specialist physicians who do not
participate in TennCare. We compiled a list of physicians in each specialty who were not
shown on any TennCare MCO provider list. A 30% random selection of such specialists
was drawn and we tried to contact each physician by telephone. A fairly large percentage
of the physicians proved to be unreachable either through bad telephone numbers, closed
offices or other factors. The results for the physician offices that were contacted are shown
in Figure 2-1. Some doctors we contacted were not currently in practice. The survey also
found that some physicians participate in TennCare although they did not appear on any
TennCare MCO provider lists.

For those physicians in practice and not currently participating in TennCare, the
nearly unanimous response was that the specialist physicians were not willing to
participate in TennCare. Many cited low reimbursement rates and restrictive guidelines as
reasons for not participating.

FIGURE 2-1
Results of Doctors Contacted: 30% Random Sample of
Specialty Doctors Not Participating in TennCare

Cardiology

Response ' Number Percent

Not in Practice 2 33%
Participating in TennCare 3 50%
Willing to Participate 0 0%
Unwilling to Participate 1 17%
Total 6 100%
Obstetrics and Gynecology

Response Number Percent

Not in Practice 4 14%
Participating in TennCare 4 14%
Willing to Participate 2 7%
Unwilling to Participate 18 64%
| Total : 28 100%
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Oncology

Response Number [  Percent ___ |
Not in Practice 2 25%
Participating in TennCare 4 50%
Willing to Participate 0 0%
Unwilling to Participate 2 25%
Total 8 100% |
Ophthalmology

Response Number Percent

Not in Practice 4 31%
Participating in TennCare 2 15%
Willing to Participate 0 0%
Unwilling to Participate 7 54%
Total 13 100% ||

Orthopedic Surgery

Ti_e_sgonse Number Percent I]
Not in Practice 4 17%
Participating in TennCare 2 9%
Willing to Participate 0 0%
Unwilling to Participate 17 74%
| Total _23 100%

We conducted a second survey of specialty physicians in counties that have either
no TennCare participating specialty physician or only a satellite TennCare specialist office.
We attempted to contact all physicians in the five specialities in those counties. The results
of the survey are shown in Figure 2-2. As was the case with the earlier survey, these
physicians have little interest in participating in TennCare. Reasons for unwillingness to
participate include administrative costs, low reimbursement rates, and problems associated

with high-risk patients.
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At current reimbursement rates specialty physicians in cardiology,
obstetrics/gynecology, oncology, ophthalmology, and orthopedic surgery who are not
currently participating in a TennCare plan would not affiliate with a plan if the network were
opened up with an AWP law. None of these providers indicated they wanted to participate,
but had been excluded from an MCO panel.

FIGURE 2-2

Results of Rural Specialty Doctors Contacted who do not
Participate in TennCare

Cardiology
Response Number Percent
Not in Practice ‘ 0 0%
Participating in TennCare 0 0%
Willing to Participate 0 0%
Unwilling to Participate 1 100%
| Total 1 100% ||
Obstetrics and Gynecology
Response Number Percent
Not in Practice 0 0%
Participating in TennCare 0 0%
Willing to Participate 0 0%
Unwilling to Participate 2 100
Total 2 100%_|
Oncology
Response Number Percent
Not in Practice 0 0%
Participating in TennCare 0 0%
Willing to Participate 0 0%
Unwilling to Participate 4 100%
Total 4 100% ||
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Ophthalmology

Response Number_|  Percent

Not in Practice 0 0%
Participating in TennCare 1 25%
Willing to Participate 0 0%
Unwilling to Participate 3 75%
| Total 4 100%
Orthopedic Surgery

Response Number Percent

Not in Practice 0 0%
Participating in TennCare 1 14%
Willing to Participate 0 0%
Unwilling to Participate 6 86%
Total 7 100% |

(d) The extent to which patient choice and access to health care
providers in Tennessee varies depending on whether one lives ina
rural or urban center. -
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Maps 1 through 5 provide some evidence of the geographic variation in access and
choice of providers. Large areas | of the State are undeserved simply because no
physicians in certain specialties have chosen to locate there. This is further illustrated in
the urban/rural comparisons provided by Figure 2-3. The urban/rural data below are based
on the state physician files and county population estimates from the Tennessee
Department of Health, Division of Information Resources. Urban counties were defined as
those with a population of 50,000 or more. Rural and urban physician/population ratios are
calculated by dividing the number of physicians by the population times one thousand. The
physician to population ratio is one common method for measuring access to care and
physician choice. By itself, the ratio does not capture all aspects of patient access such as

physician office hours and his/her willingness to accept new patients. In Tennessee




B

mountains can make access even within a county difficult. The physician to population
ratio analysis is only a first level indicator of the differences in access between urban and
rural areas.

The physician to population ratio data for primary care physicians indicate that the
Tennessee urban population has almost twice as much access as rural populations. While
it is common for rural areas to have fewer doctors, for the five specialties used in this
analysis, rural areas have only a fraction of the access available in urban areas. Among
the specialities the differential is the smallest for OB/GYN physicians; urban areas have
just less than three times as many providers per 1000 population as do rural counties. For
oncology, a speciality often requiring association with a larger hospital, urban areas have
seven times as many per 1000 as rural areas. There are 65 (61 rural) counties in
Tennessee that do not have any oncologist.

New Jersey has been cited by Families USA as having defined the most
comprehensive access standards for managed care plans.’ The New Jersey standard
reduires at least two specialties in a list of 14 (including the five specialties analyzed in this
study) within 30 miles or 45 minutes driving time of 90% of the enrolled population. It is
clear from the maps that managed care plans in Tennessee could not meet those access
standards if the service area were in rural West Tennessee. Other parts of the State would
not meet those standards for at least some specialists. Access standards for specialists
in managed care plans must take into account the geographic location of physicians as

well as the needs of the managed care enrollees.

14Geri Dallek, Director, Health Policy, Families USA Foundation. “Text of Key
State HMO Consumer Protection Provision: The Best of the States”. January 1997.
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FIGURE 2-3
Urban/Rural Differences in Access and Choice of Provider

I@gn_mm Rural _Urban__| _rb__n__.d
Number of Counties 74 21
1907 Population | seeer1e] 3461817
Rural Urban Urban/Rural
Primary Care Physicians/1 000 0.78 1.55 1.99
[Cardiologists Rural rban Urban/Rural
Cardiologists/1000 0.04 0.14 3.50
Counties with No Specialists 47 0
Rural Urban Urban/Rural
Obstetrics and Gynecologists/1000 0.08 0.23 2.88
Counties with No Specialists 30 0
|Oncologist Rural __Urban Urban/Rural
Oncologist/1000 0.01 0.07 7.00
Counties with No Specialists 61 4
[Ophthalmologists Rural Urban Urban/Rural
Ophthalmologists/1000 0.02 0.10 5.00
Counties with No Specialists 48 2
W——_—_
i Rural Urban Urban/Rural
Orthopedic Surgeons/1000 0.03 0.12 4.00
[Counties with No Specialists _ 40 0
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CHAPTER 3.
MANAGED CARE PATIENT PROTECTIONS

(c) Are the regulatory mechanisms for health
care insurance companies in the state of
Tennessee adequate to protect consumers?

To address the question posed by the Committee, this part of the study undertakes

the following tasks:

+ Identify and describe the health insurance regulatory mechanisms in Tennessee and
the agencies affecting or regulating health insurance plans.

o Determine the procedures for dealing with problems and complaints against health
plans.

o Identify and interview relevant consumer advocacy groups and determine where they
think the problems are.

e Compare Tennessee laws and regulations to models acts and studies on consumer
protections.

Which agencies play a part in regulating health insurance in Tennessee? What type
of protections do they enforce and how do they handle problems and complaints?

About 93.7 percent of all Tennesseans had some form of health insurance in 1996.
About 44 percent of Tennesseans (47 percent of the insured) are covered by self-funded
or insured employer-based ERISA health plans which are exempt from most state
regulations, about 20 percent of the insured are covered by the TennCare program, and
the remaining insured individuals are covered by either Medicare, commercial HMOs and
insurance companies, or government employee health plans.! Below are the state
agencies and divisions within those agencies that regulate health insurance and health

plans in Tennessee, and descriptions of each of their responsibilities.

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
51



-

The Insurance Division of TDCI is resbonsible for regulating commercial HMOs,
licensed insurance companies, medical service plans, hospital service corporations, and
hospital and medical service corporations (as defined in Tennessee Code Annotated, Title
56). The regulation of HMOs includes a list of required minimum services, a requirement
of an adequate amount of working capital, an initial filing of certain documents with TDCI
and subsequent semi-annual filings of financial statements, and rules on contracting and
open enroliment periods. The Insurance Commissioner can issue a cease and desist order
to any HMO (after a formal hearing) if the HMO is financially unsound or is not complying
with state regulations.?

The Consumer Insurance Services Section within the Insurance Division handles
consumer inquiries, consumer complaints, and investigations for all insurance plans that
they regulate. Complaints by TennCare members are forwarded to the Bureau of
TennCare in the Department of Health, and complaints about state health plans are
directed to the Department of Finance and Administration. During 1996 this section
received 3,338 consumer complaints about insurance companies (health, life, property,
and casualty) and about 500 complaints about agents; from January 1, 1997, to October
27. 1997, the section received 3,211 consumer complaints.® About half of the consumer
complaints were about health and life insurance and about half were about property and
casualty insurance.

More details about numbers or types of complaints were not available because the
Consumer Insurance Services Section is in the process of converting its computer systems
to be compatible with NAIC guidelines so information can be shared nationally. The
conversion was started in mid-1996 but is still not complete due a programmer leaving and
" the subsequent lack of programmers with the right skills to finish the conversion. Since the
conversion started, the section has been unable to run detailed reports about complaints,
and when we requested to come to the department and manually examine the complaint
files, we were informed that the public information laws pertain to Tennessee residents
only and we could not be shown the files.*

When a consumer has a problem with a commercial health plan, he or she can call
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a toll-free number or mail a letter or a complaint form (available from the division's offices
and web site) to the Consumer Insurance Services Section. The section sends a copy of
the complaint to the insurance company of HMO in question and at the same time mails
an acknowledgment letter to the consumer explaining the process and containing a phone
number to contact the investigator assigned to the case. The health plan has 15 business
days to contact the section with a response, which the section reviews and then forwards
to the consumer. An expedited review can be arranged in urgent situations. if the
consumer does not agree with the outcome, he or she can contact the section again, who
will contact the health plan and review the case. The Insurance Division is regulatory, not
judicial, and can only make sure that the plan is following its stated policy and state
regulations.® The division can take action against violations by agents or insurance

companies through warnings, fines, suspensions, and license revocation.®

TennCare Division
This division was created in January 1995 to oversee certain areas involving

managed care organizations (MCOs) and behavioral health organizations (BHOS)

participating in the TennCare program. The division's responsibilities revoive around
contract compllance such as ensuring that the MCOs and BHOs meet certain minimum
financial requirements. The TennCare Division has an internal agreement with the
Insurance Division whereby the TennCare Division fully regulates any licensed HMO that
receives or will receive more than 80 percent of its revenue from participating in TennCare.
HMOs that receive less than 80 percent of their revenues from TennCare are primarily
regulated by the Insurance Division, with the TennCare Division only monitoring certain
aspects of their operations. 7 The TennCare HMOs regulated by the insurance Division are
John Deere and Prudential, who have substantial non-TennCare business, while the
TennCare Division regulates the rest of the HMOs.® The TennCare Division has CPA
examiners and coordinates efforts with the Comptroller's regulatory audits of HMOs and

BHOs.®
The TennCare Division processes complaints from providers doing business with
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MCOs and BHOs. Any consumer complaints received are directed to the TennCare
Bureau in the Department of Health. From September 1995 to September 1997, the
division received and reviewed 310 provider complaints.”® Most of these complaints were
about payment issugs, the Division can request an explanation from the MCO but it is not
a collection agency. The ultimate resolution for such complaints is between the provider

and the MCO, and there is a provision for binding arbitration if needed."’

Tennessee Department of Health

Bureau of TennCare

L A e O e e e

The TennCare Bureau was moved from the Department of Health to the
Department of Finance and Administration in early 1995, and was moved back to the
Department of Health in January 1997. It is the agency in charge of the daily operations
of TennCare, and it works with TDCI to ensure contract compliance. Included.in the
TennCare Bureau is administration of the TennCare Partners Program, which was moved
from the Department of Mental Health and Mental Retardation in October 1997. The rest
of the Department of MHMR s in the process of merging with the Department of Health.

The TennCare Partners Program was implemented on July 1, 1996, to help
consolidate and coordinate funding and services for mental health and substance abuse
‘under TennCare. The Department of Mental Health and Mental Retardation had been
overseeing the program under an agreement with the Department of Health. In early 1997
it was announced that the TennCare Partners Program was going to end on January 1,
1998, and that the services that were being performed by behavioral health organizations
would return to the TennCare HMOs. However, in May 1997, it was announced that
although combining physical and mental health services under the same managed care
organization was still the goal, the program would not end in January 1998 in order to give
managed care organizations more time to develop appropriate mental health networks and
services Tthere is currently no definite termination date.’? The TennCare Partners
employees were transferred to the Bureau of TennCare and participate in quality

monitoring and contract compliance of the managed care organizations (MCOs)."
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One of the Bureau's responsibilities is to receive and review consumer complaints
from TennCare enrollees. Every managed care organization (HMOs and BHOs)
participating in the TennCare program is required to have an internal complaint/appeal
system, which must be approved by the Bureau. MCOs must notify enrollees of any
decision made to delay, deny, terminate, suspend, or reduce covered services, and
enrollees have the right to appeal this decision. Appeals are made to the TennCare
Bureau, which logs them in and forwards them to the appropriate MCO for review. The
MCO sends the results of its review back to the Bureau for review, and if the MCO has
upheld its original decision, the state's Appeals Unit reviews the case. if the Appeals Unit
disagrees with the MCO's decision, the MCO is notified that it must provide the service;
if the MCO's denial is upheld by the state and the enrollee is still unsatisfied, he or she
may request a fair hearing before an Administrative Law Judge.™

From January 1, 1997, to June 30, 1997, the Bureau of TennCare received 514
servuce appeals. Figure 3-1 shows the number of complaints received during this six-month
period for each TennCare HMO and the corresponding rate per 1000 members.*

Of the 514 TennCare complaints received in the first half of 1997, 316 were related
to pharmaceuticals, 46 were about physician care, 21 were dental-related, 15 were about
access to care, 12 were about physical therapy, nine were about home health, nine were
about rehabilitation services, and the rest were about various other things.'® During this
period, 412 service appeals were resolved: 29 percent were withdrawn by enrollees, 54
percent were reversed by the MCO upon appeal, 14 percent were reversed by the Appeals
Unit, and less than 2 percent (eight cases) resulted in a hearing before an Administrative

Law Judge."
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FIGURE 3-1
Complaints by Tenncare Mco—january Through June 1997

TennCare MCO Number Rate per Members
Complaints 1000 members (as of1/31/98)
OmniCare 5 24 44,244
Blue Care 168 75 419,898
Health Net 30 .70 79,546
John Deere 11 .87 21,5604
TLC 8 44 48,132
{l Phoenix 54 1.68 93,765
PHP 62 1.79 89,126
Prudential 4 .78 11,107
Access...MedPlus 89 .69 290,491
Iraue Care- East TN 75 1.34 102,873
VHP/Vanderbilt 8 1.55 11,365
TOTAL 514 .89 1,212,052

The Select Oversight Committee on TennCare, a standing joint committee of the
Tennessee General Assembly, is also involved in TennCare oversight and monitoring. This
committee, created in 1994, consists of 14 members, seven senators and seven
representatives. The Oversight Committee reviews and reports on proposed TennCare
expenditures to ensure that the program is achieving its intended purpose of maintaining
access to quality health care in an effective and efficient manner. The Committee is also
charged with reviewing TennCare programs and activities including eligibility and
enroliment standards, services and benefits, educational programs, contracts and MCO
performance, amendments and other matters dealing with the federal waiver, and
department management and staffing. The committee reviews bills that might affect
TennCare and may attach comments to them for review by house and senate committees.
In 1997, the committee was renewed for two more years, and may continue to be renewed

every two years until it is felt that this function is no longer needed.™
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State Controller
Division of State Audits

This division handies state audits, including contractual, financial, and performance
audits of other state agencies and of insurance companies and HMOs regulated by the
Department of Commerce and Insurance.'® Within this division is a TennCare division that
works with the TennCare Bureau (Department of Health) and TennCare Division
(Department of Commerce and Insurance) in auditing TennCare MCOs. TennCare
requires that year-end reviews be done on the financial aspects of contract compliance of
the participating MCOs, and the Comptroller's Office assists in performing these reviews,
as well as reviews for the nursing home program also administered by the Bureau of
TennCare. The Comptroller's Office does not conduct quality audits, since their personnel

do not have clinical training. The Department of Health contracts this function to private

companies.?

Department of Finance and Administration

Insurance Division
- The Insurance Division of the Department of Finance and Administration

administers the insurance programs for state employees (more than 225,000 covered
lives). This includes insurance for state employees and retirees (including higher
education), local education employees and retirees (K-12 school systems can join the state
plan or provide alternate coverage), and local government employees and retirees (cities,
counties, and local quasi-government agencies).?! They offer both self-insured plans
(administered by Blue Cross/Blue Shield) and fully-insured plans that use HMOs. The
division handles complaints and appeals, distributes plans’ documents and handbooks,
and monitors contracts. The Comptroller's Office conducts financial and performance
audits of the program.?

The State Insurance Committee (members include the Commissioner of Finance
and Administration, State Comptroller, Commissioner of Commerce and Insurance, and

several other commissioners, employee representatives, and association representatives)
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has responsibility for the state group insurance plans in areas such as establishing policy,
determining benefits, and determining premiums.

Tennessee, like many other states, divides regulation of managed care between the
departments regulating health and regulating insurance. On the health side, much of the
regulation and effort is focused on quality of care and program administration, while the
insurance side primarily focuses on financial oversight. TDCI appears to be doing an
adequate job of financial monitoring but is not as adequate in monitoring complaints, as
they are currently unable to create detailed reports on consumer complaints, while the

Bureau of TennCare at the Department of Health has a variety of information about

complaints made by TennCare enrollees.

What do consumer groups and other interested groups identify as the strengths and
weaknesses in patient protections in Tennessee?

American Association for Retired Persons (AARP)

The Tennessee state office of AARP supports managed care consumer protections
and believes the state should take a proactive role in assuring that protections are in place.
They believe consumers should have a genuine choice between health plans and should
receive adequate information on various health plans in order to make an informed choice.
They also believe that managed care plans should meet specific standards to ensure that
all covered services are accessible and available to enrollees. AARP states that they
support legislation that regulates marketing and enroliment, access and benefits, quality,
grievance and complaint procedures, available information, HMO enrollee participation,
protections against conflict of interest, insolvency protections, and penalties for HMOs who
violate state laws.?

A volunteer for AARP said that while Tennessee does have some managed care
protections, they are for the most part older laws and lacking in specifics, and they hope
this is corrected by adding more detailed standards. They are concerned about several
areas such as enrollment guidelines and plans changing once members are enrolled. They
believe that TennCare has some good protections and would like to see these extended

to all health plan consumers in the state.*
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Tennessee Health Care Campaign

Tennessee Health Care Campaign, incorporated in 1989, is a non-profit
organization with the goal of obtaining affordable, accessible, and quality health care for
all Tennesseans. It receives contributions from sources such as foundations, individuals,
member dues, Community Shares workplace contributions, and Vanderbilt University. It
is receiving a grant from the state to operate a Hispanic outreach program, but it does not
receive funding from heaith care providers or the insurance industry. The Campaign is
working on expanding insurance coverage for children, monitoring the TennCare Partners
program, and designing the grievance process for TennCare that was passed by the
General Assembly in 1997.

The main consumer protections the Campaign thinks are needed and would like to
see legislation passed to address are: requiring standards to ensure the adequacy of
managed care networks, allowing women to self-refer to OB/GYNSs, and having access to
physician profile information such as malpractice suits and license suspensions. They do
not support “any willing provider” legislation because they believe it will increase costs in

‘TennCare and will thus result in having to decrease the amount of covered individuals.?

Tennessee Medical Association

The Tennessee Medical Association believes that the state needs to provide more
oversight to managed care plans. One of their concerns is about plans dropping doctors
who have higher-than-average utilization, and how that affects access to proper treatment
and continuity of care for consumers. Another concern is that managed care companies
who “practice medicine” by denying or changing services or pharmaceuticals should be
held liable and accountable for adverse outcomes (instead of blaming the physician only,
who may have recommended a different course of action). They also believe that
consumers need access to more information about health plans, including such things as
financial status, internal policies, details on providers, and updated provider lists, and that
the state should help ensure that this happens. Technology could help in the availability

and cost of this access, such as by providing information via the Internet and special
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phone lines.”®
The following groups were also contacted, but they had no information or studies

specific to Tennessee, though some have looked at other states or have proposed
managed care standards through their national offices. These groups are the AFL-CIO,
American Federation of State, County, and Municipal Employees, Consumers Union and
Business Group on Health. Messages left with the Tennessee State Employees
Association were not returned in time for inclusion in this report.

We were able to reach fewer consumer groups and other interested groups than we
had hoped, but the ones we did talk to had a variety of concerns about managed care and
all wanted to see the state enact more standards. Areas commonly mentioned were

access to care, availability and disclosure of information, adequacy of networks, and strong

complaint procedures.

What are other states doing in the area of patient protections?

During the first half of 1996 alone, 33 states passed managed care protections of
some sort, and most states are continuing to examine managed care issues and what
further leglslatlon may be needed. Families USA's report entitled “Text of Key State HMO
Consumer Protection Provisions: The Best from the States” studied 12 key HMO consumer
protection issues and how different states were addressing them. The issues are 1) access
to emergency services, 2) use of specialists and access to specialty care, 3) adequacy of
provider networks including standards for travel and waiting time, 4) continuity of care, 5)
access to experimental and investigational treatment, 6) utilization review/referral .
protections, 7) HMO internal quality assurance plans, 8) data reporting, 9) provider
financial risk arrangements, 10) grievance/appeal protections, 11) disclosure of

information, and 12) provider protections.?’

1) Access to emergency services
At least eight states (AR, AZ, CA, FL, GA, MD, NY, WV) forbid health plans from

requiring prior authorization for emergency services, and at least seven states (AR, CA,
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GA, MD, MN, NY, VA) have adopted a “pruderit layperson” definition of an emergency that
defines an emergency condition as a situation that the average person would have reason
to believe could lead to serious impairment, even if it turns out later that was not the case.
At least four states (AZ, FL, MD, TX) require HMOs to pay for emergency room evaluations
performed to determine whether an emergency condition exists, and two states (Arizona

and Texas) have procedures to ensure follow-up specialty care for emergency patients.

2) Use of specialists and access to specialty care

Twenty states have passed legislation that allows direct access to OB/GYN doctors
for women (or allows them to serve as primary care physicians). New York passed
legislation that allows standing referrals to a specialist for a period of time for patients
needing special treatment and allows enrollees with life-threatening or disabling conditions
to have an appropriate specialist as their primary care physician and to obtain referrals to
spec:alty care centers. If an HMO does not have an appropriate specialist in a certain area
needed by a patient, New York and Texas laws and regulations require that the patient be
able to see an out-of-network provider at no additional cost.

3) Adequacy of provider networks including standards for travel and waiting time

At least four states (CA, DE, PA, SD) require an adequate number of physicians to

serve the enrolled consumers by specifying a minimum ratio of physicians to patients.
Eleven states (AL, CA, DE, FL, MI, MN, NV, OK, TX, UT, WA) address geographical
access concerns by setting maximum travel times or distances to physicians and hospitals,
and six states (CA, FL, GA, MD, NV, SD) set standards for waiting times for appointments.
Minnesota and Utah address rural access by provisions allowing for different standards in
rural areas, such as that rural residents in provider shortage areas can use the closest
provider, even if not in a managed care plan’s network. New Jersey has the most
comprehensive and strongest access regulations, addressing issues such as geographic
standards for many different types of providers and facilities, defining physician capacity

based on the average number of patient visits per year and requiring that HMOs ensure

Consuitant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
61



their providers can handle new patients, addressing travel standards for consumers

dependent on public transportation, and setting maximum waiting times for obtaining

different types of appointments.

4) Continuity of ca

Seven states '(KS, MD, MN, NJ, NY, TX, VA) have addressed continuity of care in
special situations such as pregnancy or serious medical conditions. New York is the only
state requiring continuity of care after enroliment; if the provider of a new enroliee is not
in the new network, the enrollee can continue an ongoing course of treatment with the
previous provider for up to 60 days for a life-threatening or disabling disease or condition
and up through post-partum care if the new enrollee is in the second trimester of
pregnancy. Six states address continuity of care after contract termination; for example,
| New York requires 90 days of continuing care with a provider who leaves the network for
paﬁients who are pregnant or receiving ongoing treatment, and New Jersey requires 120

days of continued care from providers as well as hospitals whose contracts are not

renewed by the health plan.

5) Access to experimental and investigational treatmen

Four states (California, lllinois, Minnesota, and Washington) have provisions in their
HMO laws regarding access to experimental procedures for certain patients, such as those
with terminal or disabling conditions. These generally require a timely external independent
review when a patient is denied coverage of a drug, device, procedure, or therapy
considered experimental or investigational, including expedited review when appropriate.
There must be written notice to enrollees and providers of the procedures under review
and the decisions made, and the basis for reviews and reviewers' professional
qualifications must be publicly available. The patient should not have to pay for the review

by the external entity, and decisions by the review entity are final.

8) Utilization review/referral protections
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Many states have enacted legislation addressing managed care utilization review
or referral systems. Key issues in this area are written criteria developed by appropriate
specialists, decisions made by qualified medical personnel, information on the review
process given to enrollees and providers, appropriate time frames for making decisions
including expedited review, notification of decisions and reasons to enrollees and
providers, and establishing an appeals process. New York has legislation that addresses

all of these issues, and many other states address some of these areas.

7) HMO internal quality assurance plans

Laws and regulations in 42 states require HMOs to develop and implement a quality
assurance plan, and laws in more than 20 states provide details on what must be included
in the QA plan. The best state laws require that HMOs have a written QA plan with goals
and ob_jectives and that they perform continuous monitoring of their quality of care
including such things as a physician peer review, provider qualifications, monitoring
complaints related to quality, regularly-scheduled meetings, and a system to correct
problems. Laws in Minnesota, Maine, and Florida, as well as proposed New Jersey

régulatiohs, provide strong examples of this protection.

8) Data reportin
This area is fairly new and as of January 1997 no state required the reporting of the

full range of data that might be useful to consumers. These are items such as utilization
data, outcome statistics for specified procedures/conditions, results of patient satisfaction
surveys, statistics on complaints and malpractice, percent of prior authorizations denied,
data on enroliment and disenrollment, provider risk arrangements, medical loss ratios, and
reports of all adverse incidents where patients were injured. Minnesota and Maine require
HMOs to report to the state certain medical statistics, complaint reports, and results of
satisfaction surveys. After this report was printed, other states have added comprehensive
reporting requirements including Texas, which requires audited NCQA measures to be

collected and reported and requires an annual ‘report card” on managed care
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organizations to be made available to consumers.

9) Provider financial risk arrangements
Four states (California, Georgia, Maryland, and Rhode Island) have laws that

attempt to limit physician financial arrangements. California law states that contracts
between health plans and providers cannot contain incentive plans that involve payment
to a provider for denying, reducing, limiting, or delaying specific medically necessary
services to a specific enrollee or group with similar conditions. Georgia law states that
managed care plans cannot use financial incentives that compensate providers for
providing less care to patients. Rhode Island prohibits health plans and providers from
entering into any compensation agreement that would reward providers for limiting
services, reducing length of stay, reducing alternative treatments, or reducing the use of

needed medications for particular patients. Maryland law states that health plans cannot

thhold part of the reimbursement from providers, and allows bonuses or other incentive-

based compensation as long as it does not discourage the delivery of appropriate care.

10} Grievance/appeal protections
All the states require HMOs to have grievance sysiems, but only 13 states provide

detailed requirements on what the system shou_ld include (AL, AR, CA, GA, IL, M|, MN, NJ,
NY, PA, RI, TX, WI). The best grievance laws requiré notice of the grievance procedures,
rights, and decisions; allow grievances to be accepted orally and otherwise assist enrollees
in filing grievances; have strict timeframes for decisions and provide for expedited review
when appropriate; have standards for reviews by qualified providers; and provide for

review by an independent agency under certain circumstances.

11) Disclosure of information
Most states require HMOs to provide various pieces of information to enrollees and

prospective enrollees, such as covered benefits, costs to be paid by the enrollee,

emergency room coverage, complaint systems, and lists of approved providers and
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facilities. The disclosure laws in New York are the most comprehensive in the nation,
requiring HMOs to disclose referral and utilization information, provider compensation
arrangements, drug formularies, rules on medical record confidentiality, treatment policies
for specific conditions, statistics on complaints, rules on experimental treatment, how
needs of non-English speaking enrollees are addressed, and descriptions of quality

assurance programs.

12) Provider protections A
At least 18 states have adopted anti-gag clause regulations, the best of which

require providers to disclose all treatment options and prohibit plans from punishing
providers who advocate on behalf of patients (regulations from Colorado and Washington
are good examples). At least eight states (CO, ME, MD, NY, OR, RI, TX, VA) provide
protections to providers in the application or termination process, such as requiring
objective standards for determining physician credentials, written notice of decisions to
deny or drop a provider from a network, an appeals procedure for providers who were
denied or dropped, regular notice of information used in evaluations, considering the health
status of patients when reviewing a physician’s performance, and prohibiting holding the
HMO harmiess from a coverage decision or negligent act of the HMO. Maryland and New
York provide good models for application and termination protections, including the use
of practice profiles to make decisions about providers.?®

Families USA has not included “any willing provider” as a consumer protection in
its reports for several reasons. One is that they believe states can achieve the same
benefits for consumers by passing other legislation related to access and adequate
networks such as standing referrals, access standards, having a specialist as primary care
physician, and being able to go out-of-network at no additional charge when the network
has an insufficient number or type of physician needed. Another reason is that they want
to propose legislation that is feasible and likely to be agreed-upon and accepted by all

parties, and any willing provider is often controversial and not agreed to by everyone

affected.?®
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California Managed Care Task Force
California is currently very active in the area of managed care regulation and patient

protections. A task force of 30 members was appointed by Governor Pete Wilson and the
legislature to study and recommend improvements needed in managed care in California.
The task force first met in April 1997 and finalized their recommendations in December
1997. Some of the major suggestions from their list of 77 recommendations are that the
state should assign the regulation of managed care to a new state agency and should
create an independent appeals process for consumers to appeal decisions made by their
health plans. The task force voted down the recommendation to extended liability for
medical decisions to managed care plans and other entities contributing to medical
decisions, disappointing many consumer advocates. Some other recommendations are
funding pilots to test ombudsman programs, encouraging the development of purchasing
groups for small and medium-sized employers, establishing consistent standards for
complaint resolution in all plans, standardizing the reporting of complaint data so they can
be accurately compared between plans, and requiring that certaih data and plan details
(such as authorization procedures and drug formularies) be disclosed to consumers. There
was no explicit mention of “any willing provider” provisions. The recommendations will be
given to the governor and brought forward for consideration in California’s 1998 legislative
session.*

Other states have been very active in addressing managed care protection issues
in the past few years. Many new laws have been passed since 1995. See Figure 3-2 (in

back of chapter) for a summary of what protections each state has enacted.

What are some of the models and ideal standards for consumer protections
produced recently? '

Establishing protections for consumers of managed health care plans has become
a “hot” topic recently, with many consumer groups, academic groups, HMOs, government
agencies, special commissions, and others currently studying the situation and making
reports and recommendations. Following are descriptions of some of these groups and the

standards they believe are badly needed in the health care system.
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Advisory Commission on Consumer Protéction and Quality in the Health Care
Industry

The President's Advisory Commission on Consumer Protection and Quality in the
Health Care Industry has been working since May 1997 to respond to its charter to “advise
the president on changes in the health care system and recommend measures as
necessary to promote and assure health care quality and value, and protect consumers
and workers in the health care system.” The commission's final report is due to the
president on March 30, 1998. The commission’s subcommittee on Consumer Rights,
Protections, and Responsibilities produced a report in the fall of 1997 (approved by the full
commission and released in November 1997) called the “Consumer Bill of Rights and
Responsibilities,” which proposes federal standards that all health insurers and health
plans would have to follow. The president accepted these recommendations, and though
they could be modified by Congress, they serve as a useful model since the commission
consisted of representatives from consumer groups, health care workers, and health policy

experts.
Following is a summary of the proposed rights and responsibilities:*'

1. Information Disclosure—the right to accurate information on topics such as
health plans, doctors and other health care workers, and facilities

2. Choice of Providers and Plans—the right to choice with such guarantees as
an adequate network, access o specialists, transitional care for the disabled
and pregnant women, and choice of health plans

3. Access to Emergency Services—the right to access emergency health care
services, and for the plan to pay when the situation is such that a “prudent
layperson” could reasonably expect serious impairment or death in the
absence of medical attention

4. Participation in Treatment Decisions—the right and responsibility for patient
or representative to participate in decisions related to personal health care;
health providers should discuss all treatment options, including option of no
treatment, in an understandable manner; health plans should not have ‘gag
clauses” or penalize health providers for advocating on behalf of their
patients

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
67



5. Respect and Nondiscrimination—right to respectful and nondiscriminatory
health care coverage and delivery

6. Confidentiality of Health Information—the right to confidential
communication, to review and copy own medical records, and confidentiality

of individual records

7. Complaints and Appeals—right to fair process for resolving differences with
plans, providers, and facilities, including internal review and independent

external review

8. Consumer Responsibilities—consumer has reasonable responsibilities
including active invoivement in own health, keeping healthy habits, following
prescribed treatments, recognizing the limits of medical care, learning about
health plan coverage and options, making a good-faith effort of meeting
financial obligations, and showing respect for health workers and other

patients.

The commission did not recommend any willing provider legislation as part of
ensuring choice of providers and health plans. It stated in its report: “Because of its strong
desire to maintain the integrity of health plan networks, the Commission has rejected
approaches to mandate the inclusion of providers into networks (i.e., “any willing provider”

laws) or to require plans to allow enrollees to go out of plan networks at will (i.e., “freedom

of choice” laws).”?

'Families USA: Protections Needed by Managed Care Consumers
Families USA, who has done much work in the area of managed care policy, gave
testimony to the U.S. Senate Committee on Labor and Human Resources on eight

protections that they believe are crucial for managed care consumers. Following is a

summary of these protections:®

1. Emergency Services—rules should not cause delay, plans must pay when
“an average person would consider the situation an emergency”

2. Access to Needed Care and Specialists—plans should have flexibility for
referrals to specialists and continuing treatments, depending on the
individual needs of the patient
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3. Specialists for those with Special Needs—patients with disabilities or chronic
conditions should be able to choose a specialist in that particular condition
to be their “gatekeeper” instead of having to always go through a general

practitioner

4, Sufficient and Accessible Providers—plans should have enough primary
care and specialty physicians in the network to “meet the needs of their
patients without long waits and without requiring patients to travel long

distances”

5. Patient Grievances and Appeals—plans should have procedures that notify
patients of their rights to appeal coverage decisions, establish timeframes
for decisions (including rapid decisions for emergencies), and provide for

decisions by doctors with expertise in the area being reviewed

8. Disclosure of Plan Information—patients choosing among plans must be
able to get information on items such as how referrals are controlied, what
financial incentives physicians have not to make referrals, grievance
procedures, and limitations of services covered

7. Consumer Advocate Program—consumers should have available an
ombudsperson or other impartial advocate who can help with problems and
offer independent advice on managed health care plans

8. Protections for Medicaid and Medicare Patients—these plans should have
the same protections as commercial plans to make sure taxpayer money is
properly spent and to avoid abuses that harm participants.

AFL-CIO
The AFL-CIO states that they realize the potential for benefit under managed care

and that the fee-for-service system has its faults, but they also have concerns with
managed care that need to be addressed to ensure that consumers receive consistent
high-quality care. The AFL-CIO has developed seven principles for quality managed care

that outline what they believe are the critical issues in this area.®

1. Universal Health Care—the nation needs to address the reality of millions of
uninsured Americans, and the only solution to affordable quality care is to
expand health care coverage to everyone
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Quality of Care Through Public Accountability—includes requiring basic
quality assurance standards and accreditation, standard performance
measures that allow comparisons between providers, full disclosure of
physicians’ financial arrangements and of plans’ profits, and public
information on utilization management, grievance resolutions, satisfaction,
and other standardized data

Consumer Choice—consumers should have a choice of health plans and
appropriate providers, women should be able to self-refer o OB/GYNs,
consumers should be able to switch primary doctors and specialists if not
satisfied, and consumers should be able to go outside the network if needed,
especially for speciality care if qualified specialists are not available in the

plan

Consumer Protections—consumers should be ensured protections such as
anti-gag clauses, whistle-blower protection for doctors and other health care
workers, the right to sue managed care entities for injuries caused be
treatment decisions, adequate internal procedures for denials and appeals,
access to an external fair review process, and an independent ombuds
program o assist consumers

Accessible Medical Care—eliminate financial and discriminatory barriers to
care, adopt “prudent layperson” definition of emergency, provide direct and
timely access to specialists for patients with serious conditions, continuity of
care for a reasonable period under certain circumstances, sufficient number
of culturally and Iinguistically-appropriate primary and specialty services, and
public disclosure of hours, locations, waiting times for getting appointments,
and other service quality indicators

ConﬂdentialitylPrivacy—protections needed to preserve consumers’ trust
and privacy include consumers’ written consent before releasing identifiable
medical information, prohibiting employers from using medical records for
any non-health care purpose such as employment decisions, easier access
for patients to their own medical records and ways to amend them, and strict
procedures for health workers and facilities concerning guarding medical
records and the circumstances under which information in records is

released

Quality of the Health Care Workforce—assurances of quality including
rigorous credentialing of physicians, adequate staffing levels in facilities,
proper training and compensation of health care workers, and consistent full-
time staffing that does not overly rely on temporary or part-time workers.
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Consortium of HMOs and Consumer Groups

In September 1997, three large not-for-profit HMOs and two national consumer
groups agreed upon and released 18 managed-care consumer principles that they would
like to see become legally-enforceable federal standards. The HMOs involved are Kaiser
Permanente, HIP Health Insurance Plans, and Group Health Cooperative of Puget Sound,
and the consumer groups are the American Association of Retired People (AARP) and
Families USA. Following is a summary of the 18 preliminary standards (the group is

continuing to work on additional issues and standards):*

1. Accessibility of Services—includes an adequate network, direct access to
specialists, and providing culturally-sensitive health care materials

2. Choice of Health Plans—individuals should have a choice of health plans

3. Confidentiality of Health Plan Information—establishing strong protections
against improper disclosure of personal medical information

4, Continuity of Care—includes choosing and changing primary care
physicians, continuing care with the same doctor for pregnant women and

the seriously ill for a period of time if their doctors are dropped from their
health plans (unless for bad quality of care) or they must change health

plans

5. Disclosure of Information to Consumers—consumers should be provided
information such as a description of coverage, cost-sharing requirements,
how to select providers and obtain referrals, lists of providers, methods used
to compensate physicians, utilization management procedures, drug
formularies, procedures for emergency caré and out-of-network care, and
how to file grievances

8. Coverage of Emergency Care—includes “prudent layperson” definition of
medical emergency, procedures for authorizing post-stabilization care, and
education for members on availability and use of emergency services

7. Determinations of Exclusions for Experimental Care—plans should establish
objective processes for reviewing new drugs, devices, procedures, and
therapies, and have an external review of cases where seriously ill patients
are denied coverage of experimental care
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10.

11.

12.

13.

14.

15.

16.

!

Development of Drug Formularies—health plans that cover prescription
drugs should allow physicians to participate in developing the formulary and
should provide for exceptions when drugs not on the formulary are medically

necessary

Disclosure of Loss Ratio—health plans should adopt uniform methods to
calculate how much of premium dollars are spent on health care delivery
services versus administration or other uses, and disclose these figures to

consumers

Prohibitions Against Discrimination—health insurance reform should address
discriminatory enroliment practices, plans should have culturally-competent
networks, and plans should not discriminate in service provision on the basis
of age, gender, race, national origin, language, religion, socioeconomic
status, sexual orientation, disability, genetic make-up, health status, or
source of payment

Ombudsman Programs—an external nonprofit ombudsman program should
be established to help consumers understand their health plan and their
rights, to help members file grievances and appeals, to investigate
complaints, and to provide consumer education and information

Out-of-Area Coverage—nhealth plans should cover emergencies that happen
while the member is traveling outside the plan's service area

Performance Measurement and Data Reporting—plans should measure and
report their performance (following national standards and subject to
independent audit) in areas such as quality of care, access to care, patient
satisfaction, and financial stability

Provider Communication with Patients—plans should not restrict what
providers can tell patients regarding their condition and treatment options,
and plans should not penalize providers who report quality concerns or
assist patients with claims appeals

Provider Credentialing—health plans should not discriminate against
providers who treat a disproportionate number of chronic or expensive
patients, and plans and provider groups should establish written standards
for hiring and contracting with providers and facilities that are modeled on
those of the National Committee for Quality Assurance

Provider Reimbursement Incentives—plans should disclose general
information about reimbursement methods used, and payment methods
should not be used that directly encourage providers to limit necessary caré

Consultant's Report on the Tennessee “Patient Advocacy Act of 1897"

February 19, 1998

72



!

or to over treat patients; appropriate safeguards should be taken when
individual providers or small groups are capitated or otherwise at substantial

financial risk

17.  Quality Assurance—all health plans should be required to follow national
quality assurance standards that are comprehensive yet flexible in the
specifics to allow for differences in plans; independent reviews of quality of
care should be conducted by qualified health professionals at the

appropriate regulatory agency

18.  Utilization Management—aspects of utilization management activities such
as credentials of the reviewers should be regulated; plans should make
timely decisions, including expedited review if necessary, and give their
reasons for adverse decisions and the procedures for appeal.

National Health Law Program: Model Managed Care Complaint Process

The National Health Law Program states that they developed their model complaint
procedure for Medicaid managed care programs, but it can be adapted to other types of
health insurance as well.*® This m_odel calls for health plans to have an adequately-staffed
consumer relations office to informally resolve questions and problems and an efficient
grievance process with written procedures. The grievance process will handle disputes
ihvolving things such as denial or termination of services and dissatisfaction with providers
or services, and should provide for an expedited review process for urgent situations. The
grievance process is not a substitute for a fair hearing before an impartial state hearing
officer or other external review body. Patients must be told about the grievance process
orally and in writing (in appropriate and understandable formats) at specified times, such
as initial enroliment and whenever services are denied. Grievances should be addressed
to a central state agency, who logs and disburses them to individual health pians, to
improve accountability and convenience to the consumer. Timelines are specified for
communications from the investigator to the plan member, and the complaint should be
resolved within 30 days (90 days when process involves a state hearing with the Medicaid
agency). Records should be retained for at least five years. If a plan fails to comply with
the complaint process required by state and federal regulations, the result is an automatic

ruling in favor of the enrollee. The state is prohibited from renewing a contract with an
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entity who does not meet these requirements.

The state Medicaid agency or Department of Insurance should collect and analyze
data including data on complaints. This data should be broken out by plan and include
number and nature of reported complaints, time frame for resolution and the outcome, list
of all complaints not yet resolved to the satisfaction of the enrollee or provider, and
information on expedited complaints. The data should be collected quarterly and included
in the plan’s annual reports. The information should be used as an ongoing quality
indicator and to help identify problem areas.

It is important to have a clear definition medical necessity, and this model process

suggests the following:

“The health plan must provide all medically necessary care, including
services, equipment, and pharmaceutical supplies. Medically necessary care

is the care which, in the opinion of the treating physician, is reasonably
needed:

to prevent the onset or worsening of an iliness, condition, or disability;

o to establish a diagnosis;

. to provide palliative, curative or restorative treatment for physical and/or
mental health conditions; and/or

. to assist the individual to achieve or maintain maximum functional capacity
in performing daily activities, taking into account both the functional capacity
of the individual and those functional capacities that are appropriate for
individuals of the same age.

Each service must be performed in accordance with national
standards of medical practice generally accepted at the time the services are
rendered. Each service must be sufficient in amount, duration, and scope to
reasonably achieve its purpose; and the amount, duration and scope may
not arbitrarily be denied or reduced solely because of the diagnosis, type of
illness or condition.”™’
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National Association of Insurance Commissioners: Model Acts

The NAIC has published numerous model laws for states to follow in establishing
regulations for health insurance and other types of insurance. In a recent interview
published in Health Affairs, the president of NAIC states that there are five model laws that,
if enacted, would better protect consumers of managed care.*® These are the Health Care
Professional Credentialing Verification Model Act, the Quality Assessment and
improvement Model Act, the Health Care Carrier Grievance Procedure Model Act, the
Utilization Review Model Act, and the Managed Care Plan Network Adequacy Model Act.

The Health Care Professional Credentialing Verification Model Act requires that
health plans establish written procedures for verifying the credentials of its providers to
ensure they meet specified standards and for periodically recredentialing.®® Nine states
had enacted similar legislation or regulations by July 1997, these are Alabama, lllinois,
Maine, Massachusetts, New Hampshire, New York, North Carolina, Oklahoma, and West
~ Virginia.*® The Quality Assessment and Improvement Model Act establishes quality
aésessment standards for managed care organizations and quality improvement standards
for plans with a closed network. As of July 1997, 22 states had enacted related laws or
regulations (AL, AZ, FL, GA, 1L, IN, M, MN, MS, NE, NV, NH, NM, NY, NC, ND, OK, R,
TX, UT, WV, WY).#!

The Health Care Carrier Grievance Procedure Model Act provides standards for
health plans to establish procedures to ensure that enrollees have the opportunity to
resolve their grievances regarding the plan.*? As of July 1997, 32 states had established
legislation or regulations related to this model act (AL, AZ, CA, CN, GA, Hi, ID, IL, IN, IA,
LA, MI, MS, MO, MT, NV, NH, NM, NY, ND, OK, PA, SD, TX, UT, VT, VA, WA, WV, Wi,
WY).* The Utilization Review Model Act requires health plans to have a written utilization
review program and establishes procedures for a fair review by qualified personnel.“ As
of July 1997, 36 states had adopted laws or regulations similar to this model act, including
Tennessee.”® The Managed Care Plan Network Adequacy Model Act establishes
standards for health plans’ provider networks that ensure the adequacy, accessibility, and
quality of services provided by the network. As of July 1997, 10 states had established
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laws or regulations on network adequacy; these are Alabama, Florida, lllinois, Kansas,

Maine, New York, North Caroline, Oklahoma, Rhode Island, and Washington.”’

National Committee for Qualify Assurance
The National Committee for Quality Assurance (NCQA) is a private, nonprofit

organization that assesses and reports on the quality of managed care plans. NCQA is led
by a 23-member board of directors that includes employers, representatives from
consumer groups and labor unions, health plans, physicians, and quality experts‘. The
purpose of NCQA is to provide information that enables purchasers and consumers of
managed care to make more informed purchasing decisions by allowing them the tools to
differentiate among health plans based on quality measurements, not just price. The two
major NCQA activities are accreditation and performance measurement, which they regard
as complementary strategies for evaluating health plans. Many large private employers
and several public employers require that health plans have NCQA accreditation before
théy consider offering the plan to their employees.*

Accreditation of managed care organizations was begun by NCQA in 1991, and
sifice then, they have expanded the accreditation process to include other related
organizations as well. Although the accreditation program is voluntary and stringent, it has
been accepted by the managed care industry and others, and the NCQA reports that more
than half of the HMOs in the nation are currently involved in the NCQA accreditation
process. During the accreditation process, NCQA compares plans to more than 50
different standards that are categorized into six areas: quality improvement (40% of plan’s
score), physician credentials (20%), members’ rights and responsibilities (10%),
preventative health services (15%), utilization management (10%), and medical records
(5%). Reviews are conducted by teams of physicians and managed care experts, and a
national committee reviews the teams’ findings and assigns one of four accreditation levels
based on the plan’s compliance with NCQA standards: full, one-year, provisional, or

denial.*®
The other activity of NCQA concerns performance measurement. While
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accreditation looks at a health plan’s structureéand systems, performance measurement
looks at what the plan actually achieves and allows for standardized comparison between
health plans. NCQA developed and periodically revises HEDIS, the Health Plan Employer
Data and Information Set, which is the collection of the standardized measures used. The
latest incarnation, called HEDIS 3.0, contains 71 performance measures. NCQA released
audit procedures that help ensure HEDIS data are standardized between plans and are
being used correctly.*® HEDIS is used by managed care plans for reporting and in their
quality improvement efforts, and employers and state governments are using the
standards as well in assessing health plans. An alternative to a state attempting to enact
detailed regulations that may become outdated would be to require HMOs to attain NCQA
accreditation within a certain number of years of commencing operations.

Many national groups have proposed standards and model laws, and these usually
revolve around several main themes including access to providers, ensuring an adequate
nejtwork, complaint procedures, coverage of emergency services, disclosure of information,
protections related to providers, and quality issues. NCQA is at the forefront of the quality

movement with its widely-respected accreditation process and HEDIS performance

measurements.

Analysis of Tennessee’s Protections Compared with Other States and
Models/Standards

Comparison to Other States
Most states have passed at least a few patient protections, including Tennessee,

and about half of the states have passed more comprehensive reforms (see Figure 3-3 at
the end of this chapter for map). Tennessee is not one of the states considered to have
comprehensive patient protections in place, nor is it listed in the top states in any category
related to general managed care patient protections (TennCare, however, has been cited
for good provisions in several areas). Tennessee is not one of the worst states, since some
states have not addressed any of the protections examined here, but to be among the

better states in these areas, more consumer protections need to be studied and adopted.

Consuitant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
77



Comparison to National Standards
Below are the laws that Tennessee currently has that are similar to those called for

in national standards, and following that are some areas that Tennessee needs to
strengthen in order to conform to national recommendations. _

The main area of state law that applies to managed care is Tennessee Code
Annotated title 56 (Insurance), chapter 32 (Health Maintenance Organizations), part 2, the
Health Maintenance Organization Act of 1986. This act covers areas such as obtaining
certificates of authority, powers, limitations, fees, investments, taxes, complaint systems,
prohibited practices, and confidentiality of information.®' These last three relate directly to
patient protections. The law states that HMOs must establish and maintain a complaint
system approved by the commissioner of TDCI and must submit an annual report
containing certain data, but it does not provide any details on what the complaint system
should include.® Another section prohibits false or misleading advertising, prohibits HMOs
frpm operating without a certificate of authority, and prohibits canceling or refusing to
renew an enrollee's policy except under circumstances, such as failure to pay.*® The
section on confidentiality states that HMOs must keep patient information confidential, and
should not release it except in defined circumstances, such as to carry out business, with
permission from the enrollee, or when involved in litigation concerning the patient.®

Legislation relating to release of medical records was passed in 1994 and amended
in 1996. The law on confidentiality of medical records states that medical records are
private and not considered public records, can be obtained by patients, cannot be sold for
any reason, and that identifying information in the records will not be released without
permission except to meet requirements for reporting to health or government authorities,
as needed by third-party payers for purposes such as utilization review and case
management, and if subpoenaed by a proper court of law.®® Another aspect of
confidentiality was addressed in the Genetic Information Nondiscrimination in Health
insurance Act of 1997, which states that insurance plans cannot deny or change coverage
to enrollees on the grounds that they received genetic services, cannot request or require

results of genetic tests, and cannot disclose genetic information about a patient without his
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“or her prior written authorization.®

As far as complaint or grievance procedures, all health plans are required to have
grievance systems, and both the Bureau of TennCare within the Department of Health and
the Insurance Division within TDCI comply with the recommendation for central log-in of
complaints as recommended by some consumer groups to increase accountability.
Contract provisions for TennCare MCOs require sufficient staff to handle grievances,
grievances to be resolved within 30 days, and reporting of certain statistics on grievances.

Regarding emergency services, House Bill 1066, passed in 1997, prohibits health
plans in Tennessee from denying coverage for emergency services if the enrollee’s
symptoms indicated that an emergency medical condition existed, even if prior
authorization was not obtained and the provider was not in the plan’'s network. “Emergency
medical condition” is defined as “the sudden onset of a health condition that requires
immediate medical attention, where failure to provide medical attention for those
presentlng symptoms could reasonably be expected to result in serious impairment to
bodily functions or serious dysfunction of a bodily organ or part, or could reasonably be
expected to place the person’s health in serious jeopardy.” The original bill contained the
words “prudent layperson,” the term often mentioned by standards groups, in its definition
of emergency, but those words do not appear in the public chapter (the final version of the
bill). The use of “could reasonably be expected” appears similar in intent, though it is more
vague as it does not specify whose expectations are being used as the standard (is it
always the patient?).

Regarding exclusions and insurance renewal, the Tennessee Health Insurance
Portability, Availability, and Renewability Act was passed in April 1997 to bring the state
into compliance with the federal Health Insurance Portability and Accountability act of
1996. The state act limits exclusions for preexisting conditions and provides guaranteed
renewability when switching groups health plans except in certain cases.”

Regarding rights related to prescription drugs, the General Assembly passed a law
in May 1997 that requires insurance plans that include drug coverage to pay for “off-label”
(unapproved) uses of FDA-approved drugs to treat life-threatening illness as described in
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certain compendia and peer-reviewed journals. Plans cannot deny coverage on the
grounds that the drug is not approved for the indication it was used for, if the use is
described in one of the references.®

Regarding anti-gag rules, House Bill 2077, passed in 1986, prohibits health plans
from restricting medical personnel from informing patients about alternative medical
treatments or pharmaceuticals that may be available to the patient, whether covered by
the plan or not.%° Senate Bill 629, passed in 1997, prohibits health plans from restricting
providers from telling patients about the existence of financial arrangements that provide
incentives to reduce or limit care.®’ Actual financial arrangements that may encourage
providers to limit care are not outlawed.

Tennessee is accredited by the National Association of Insurance Commissioners,
as are most states, which means it has adopted standardized financial practices that affect
insurance solvency, and thus financially protect consumers. Tennessee has adopted laws
similar to one of the five recommended NAIC model acts related to patient protections, the
Utilization Review Model Act.® Tennessee does not have laws that the NAIC considers
very comparable to its recommended regulations on verification of credentials, quality
assurance standards, grievance procedures, or adequacy -of managed care provider
networks.

These are all areas specified in national standards that Tennessee has already
addressed in legislation and regulations. Some key areas often mentioned by standards
groups that Tennessee has not specifically addressed in legislation or rules are direct
access to specialists, standing referrals to specialists for serious conditions, continuity of
care in certain cases, protections for providers in network application and termination,
network adequacy, data reporting requirements, certain details related to complaint
procedures and quality assurance plans, disclosure of complete plan and provider
information to members and potential members, and verification of credentials and

recredentialing of providers. The next section contains more details about these areas.

Issues, Conclusions, and Recommendations
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After reviewing the managed care standards and recommendations put forth by
various groups, certain common elements and themes emerge. Many of these
recommendations stem from unfortunate incidents and negative publicity about managed
care, and as managed care plans spread, concerned groups want to ensure that quality
health care is emphasized over profit and that inconvenient, inefficient, or tragic events do
not continue to happen to people enrolled in managed care plans. Some of the important
themes common to the many groups studying managed care patient protections are the
need for continuity of care if plans or doctors change, a good complaint/appeals process,
adequate access to the right kinds of doctors or specialists needed by patients,
assurances that doctors are not being paid to withhold information or expensive care,
emergency services to be covered even if the incident turns out not to be a true
emergency, and disclosure of certain information such as health plan coverage and
procedures, financial information, and the credentials of providers and medical reviewers.
All of these are important areas that need to be considered, and many groups feel that
they should be incorporated into state regulations to ensure that they are followed by
commercial managed care plans.

Many states have already adopted more stringent managed care protections, and
in some ways Tennessee is behind in these efforts. New Jersey, New York, and California
are often cited as having some of the best and strongest consumer protection regulations,
and many other states are in the process of introducing more legislation in these areas.
The degree of managed care regulation often corresponds with the level of managed care
penetration in a state. Figure 3.4 shows the percent of individuals by state enrolled in
HMOs (as opposed to PPOs, fee-for-service, or other types of insurance plans) for all
states with more than 40 percent in 1996 (Tennessee had 28.6 percent in HMOs).®
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FIGURE 3-4
Percent Managed Care Penetration by State, 1996

State Percent State Percent
population Population
Arizona 55.1 Minnesota 45.7
California 67.9 New Hampshire 42.7
Colorado 46.9 New Jersey 40.4
Connecticut 43.7 New Mexico 42.0
Dist. of Columbia 56.6 New York 48.5
Florida 42.7 Oregon 61.5
Maryland 41.7 Pennsylvania 42.1
Massachusetts 624 Rhode Island 1 40.2

ERISA
The Employee Retirement Income Security Act, known as ERISA (29 U.S.C. §1001-

1461) was passed in 1974 to regulate pension plans and other employee benefits. ERISA
applies to all employer-sponsored health plans that it defines as an “employee welfare
benefit plan,” not including government and church-sponsored plans. ERISA provides a
broad federal preemption of state laws relating to employee benefit plans, but state laws
relating to insurance and several other areas are not included. The main classifications of
ERISA health plans are self-insured (also called self-funded, where the company pays the
claims and incurs the risk, and the plan is not considered to be insurance for regulatory
purposes) and non-self-insured (also called insured, where the company contracts with
established insurance companies or managed care organizations for employees’ health
services). The percent of insured people in both of these types of ERISA plans are about
44 of the total U.S. population, and the percentage is estimated to be about the same in
Tennessee.*

Self-insured health plans are exempt from foliowing state insurance and managed

care laws, but non-seif-insured plans are affected by state regulation in that they are
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considered insurance and have to follow state insurance laws, and companies they
contract with have to follow all applicable laws for health care organizations doing business
in the state. Under ERISA, both self-insured and non-self-insured plans are protected from
liability in that plaintiffs can sue only for the value of denied benefits and not for additional
damages. There are several consumer protections within ERISA, such as certain financial
requirements, a requirement to distribute a written plan summary, and a requirement to
allow continuing insurance coverage through COBRA, but stronger and more
comprehensive proteétions passed by states generally do not apply to these plans. Two
of the main weaknesses often cited in ERISA plans are lack of solvency requirements for
self-insured plans and lack of adequate and unbiased grievance and appeals processes
for both types. The main entity with authority over ERISA plans is the U.S. Department of
Labor, but it does not have the resources to assist many individuals in pursuing
complaints.® It should be kept in mind that the only way that all health plans and enrollees
in Tennessee will be covered by stronger consumer protections is if federal legislation is
also passed. It should also be noted that if state legislation is passed that raises the costs
of health plans and thus what they charge per member per month, one effect could be that
the state would see employers shift their employees to ERISA plans to lower their costs

and avoid state regulations.

Major Recommendations

There are several areas where Tennessee could strengthen its patient protections
to be more in line with national models and standards and the laws and regulations passed
by other states. These are not necessarily areas where health plan enrollees in Tennessee
have been experiencing significant problems, but rather can be thought of as proactive
measures to improve the system and ward off problems in the future as managed care
continues to grow. Some health plans in the state already include some of these
provisions, but there is no uniformity since these are not addressed in state regulations
that would affect all plans and enrollees (except self-insured ERISA plans). These

provisions can be accomplished in TennCare by MCO contract amendment as well as by
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statute.

1. Allow direct access to specialists in certain circumstances

Includes allowing standing referrals for patients needing multiple visits with a
specialist or specialty center for a course of treatment, allowing individuals with
serious conditions needing ongoing care to designate an appropriate specialist as
their gatekeeper, and expanding the definition of primary care physician to include
other types of providers, such as gynecologists. It can also include allowing visits
to commonly-used specialists such as OB/GYNs and chiropractors without having
to obtain a referral. NCQA does not have specific standards for access but does
require that a plan provide sufficient access to care a monitoring of access issues.

2. Allow continuity of care in certain circumstances

Mandates coverage for continuity of care with the same provider for a period of time
for patients who are pregnant, have disabling conditions, or are otherwise
undergoing a course of treatment, if the patient switches health plans or his or her
provider is dropped from the plan (except for-cause). The period of time is often
specified as 60, 90, or 120 days, and up through post-partum care if the member
was in the second trimester of pregnancy. NCQA does not specify continuity
requirements but does check to see that the MCO is identifying and addressing
relevant continuity issues.

3. Ensure network adequacy standards

Plans must maintain a sufficient number and variety of providers in a plan’s network
to ensure that all covered benefits are adequately accessible and enrollees’ needs
are met. This can include standards for how many primary care providers and
specialists should be within a certain mileage radius of a majority of the enrollees;
maximum average drive times for an appointment with each type of provider,
timeframes within which the patient should be seen after making an appointment,
such as a specified number of weeks for regular appointments and number of
months for annual physicals; and provisions ensuring that out-of-network referrals
to specialists will not cost the patient any more than in-network visits if the network
does not contract with an appropriate provider. This could also include specified
" ratios of primary care physicians and different specialists to number of enrollees,
but some groups warn that this is not the best way to ensure adequacy due to the
. fact that a provider could contract with more than one plan and distort the ratio
within each plan. Rural/urban differences should be incorporated into any standard.
Another aspect of network adequacy is ensuring that providers distribute non-
English materials when needed and that they employee personnel who can
communicate with non-English speakers. Network adequacy is addressed by an
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NAIC model act. NCQA does not sp'.ecify distances, times, or ratios but does
require an MCO to have availability standards.

- 4, Institute protections related to providers

Includes requirements for network application and termination, protections for
patient advocacy, and credentialing requirements. Protections for providers in the
application and termination process include requiring objective standards for
physicians, giving written notice of decisions to deny or drop @ provider from a
network and allowing appeals, prohibiting plans from dropping providers for certain
reasons such as high but reasonable utilization, and taking into account the health
status of a physician’s patient mix when reviewing performance. Providers should
not be penalized for advocating on behalf of their patients for medically-necessary
care. Credentialing regulations ensure that providers are qualified and include
establishing minimum professional requirements, procedures for verifying licenses
and history of any problems, and a process for reevaluating participating physicians
every specified number of years. Specific guidelines are included in the NCQA
accreditation process for protections in termination and application and for
credentialing requirements, and there is an NAIC model act on credentialing.

5. Ban financial arrangements that directly limit care

This would specify that contracts between health plans and providers cannot
contain incentive plans that would directly compensate providers for denying,
limiting, reducing, or delaying appropriate care or pharmaceuticals for patients.
NCQA is addressing compensation arrangements for staff performing utilization
reviews but does not address arrangements with providers.

6. Add more standards to requirements for complaint/grievance systems

More details in laws or rules for complaint/grievance procedures, including requiring
written procedures and continuous monitoring. Timelines should be included for
resolving urgent complaints (we found timelines for normal complaints but not for
expedited review). Complaint procedures should be easily understood and available
to enrollees, and patients should be told about the complaint process orally and in
writing whenever services are denied, not just at enrollment. Detailed complaint/
grievance procedures are specified by NAIC and NCQA standards.

7. Require comprehensive data reporting

Certain data are already required to be reported to the state, but there are more
items that could be reported and made public that would be useful to consumers
such as outcome statistics for specified procedures and conditions, statistics on
malpractice, percent of prior authorizations denied, provider risk arrangements, and
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medical loss ratios. The state could require audited NCQA measures to be collected
and reported and could require a report card on managed care organizations to be
made available to consumers.

Many of the issues mentioned above were addressed in Tennessee House Bill 520,
the Managed Care Consumer Protection Act, which was filed in 1997 but did not pass
(though a few provisions were passed as separate bills). Several of these protections are
also present in the Patient Advocacy Act of 1997. Addressing these issues now will help
managed care consumers and bring Tennessee in line with what many other states are

doing to protect their citizens.

Analysis of Main Provisions in the Patient Advocacy Act of 1997

Section 3: Information Disclosure

Disclosure to consumers is a high priority for many consumer groups. Section 3 of
the Patient Advocacy Act proposes 11 items that would have to be disclosed in plan
documents to all prospective and currently enrolled members of a health plan. We
compared these items to the existing plan brochures of nine TennCare HMOs and one
féﬁnCare BHO (see Figure 3-5 for summary of disclosure items and results). Examining
what is already being done helps to determine how much revision and extra expense
would be required to bring plans into compliance if the Act were passed into law. In short,
all the plans were already disclosing many basic items, but few, if any, disclosed other
items such as financial information, details about drug formularies, and details about
experimental treatments. The President's Advisory Commission recommended some
additional disclosure items not mentioned in the Act, including licensure, certification, and
accreditation status of health plans, providers, and facilities as applicable, education and
years of practice for providers, provider network composition, and experience performing
certain procedures and comparable measures of quality and consumer satisfaction for both
providers and health care facilities.

All of the ten plan brochures examined were basically readable and understandable;

contained detailed descriptions of coverage, benefits, and exclusions; and contained rules

Consultant's Report on the Tennessee “Patient Advocacy Act of 1997"
February 19, 1998
86



o

for prior authorization, though little if any detail was given about subsequent reviews. All
of the plans also explained how plan limitations affect members and explained possible
out-of-pocket costs, and all provided information on choosing primary care providers, how
to switch providers, and how to get referrals to specialists. None of the plan documents
reviewed mentioned financial arrangements, incentives, or reimbursements of providers
or health facilities.

All of the plans mentioned that there were formularies or approved drug lists for
prescriptions, and though a few mentioned that some drugs might need prior authorization
or require showing medical necessity, none mentioned what these drugs were. A few plans
mentioned that both approved generic and name-brand drugs were covered, but none
mentioned if there were cases where generics were required to be substituted for name-
brand drugs. Four of the plan documents stated what to do to gain an exception to the
formulary if a member's doctor prescribed a drug not on the approved list, while the other
six stated that drugs must be approved and did not mention if there could be exceptions.

Nine plan documents mentioned that medical records were confidential; the
remaining one stated only that patients had a right to access their medical records in
accordance with the law. Three of the plans that stated medical records were confi dential
did not mention outside entities and when the member's permission was needed to release
records. Most of the plans do not mention claims, since TennCare members do not have
to file claims for regular services. However, several stated that if members receive a bill,
they should forward it to the plan to see if it is covered. Only one mentioned timelines in
connection with forwarding bills or being reimbursed if the member paid for services, and
none mention if there are exceptions to deadlines. Only one plan mentioned lengths of
time for responding to requests for prior authorization. All of the plan documents state that
experimental or investigational treatments are not covered, but none give a full list of what
is considered experimental (the only example mentioned, in seven of the plans, was organ
transplants). One plan gives a description of the basis for determining if a treatment or

medication is experimental.
We conclude that there are several items that TennCare plans are currently not
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disclosing to consumers, and that mandating additional disclosure items will not
significantly increase costs to the TennCare plans, since they frequently reprint plan
brochures as it is, and the additional information would not take much extra space. One
commercial plan (Heritage National Healthplan) was examined to see if there might be
notable differences in non-TennCare plans, but the information and disclosures in the plan
brochure were very comparable to the TennCare brochures, leading to the assumption that
disclosing several more items in commercial plan brochures should not be a major
expense for these health plans. The area most likely to be a problem in requiring this
additional information is disclosure of financial arrangements and incentives with providers
and facilities—this is often considered proprietary information and plans may argue that
making this information public would harm their competitiveness.

The items that are already required to be disclosed to TennCare enrollees are the

following:®®

1. Effective date of enroliment

2. Description of services provided including limitations, exclusions,
deductibles, copayments, special fees, and out-of-plan use

3. Procedures for obtaining required services

4, Names of providers and location of services sites (including telephone
numbers and office sites)

5. Procedures for obtaining emergency services in and out of the plan’s service
area ‘

6. Enrollee’s right to file grievances related to actions by MCO and to eligibility
decisions

7. Member responsibilities

8. Written information cbncerning advance directives

9. Notice to enrollee that enroliment in current plan invalidates any prior

authorization for services by another plan
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10. Member's responsibility to notify the plan and TennCare of new address
11. linformation about changing plans during open enroliment periods

12. Notice that enrollees can disenroll from TennCare at any time and
instructions -

13.  Toll-free TennCare hotline number

14. Fact sheet approved by TennCare containing information on quality and
costs of the plan

There is a draft NAIC model act that addresses basic disclosure items for certain
types of insurance. The “Individual Accident and Sickness Insurance Minimum Standards
Act’ requires that a plan disclose a description of benefits, provisions that exclude or
otherwise restrict benefits, and provisions respecting renewability.’” NCQA standards aiso

require disclosure of a variety of items.
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FIGURE 3-5

Analysis of Disclosure of Tenncare Plans

Selected TennCare Plans
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Readable, understandable format v |y lvily |y |YlY|Y|Y Y
(1) coverage, provisions, benefits, vivy Y|y |Y |Y|lY|Y|Y |Y
exclusions by category, service, provider ,
(2) list of providers' Y |y |Y|Y |Y|Y|Y|lY|Y Y
(3) prior authorization/review requirements [ Y | Y {Y|Y |Y YIY|Y|Y |Y
(4) financial arrangements/incentives or N |IN IN|N [N |N|N|NfN|N
contractual provisions with providers/
facilities _
(5) explanation of how plan limitations Y Iy [Y[Y [Y |Y|Y|Y]Y |Y
effect beneficiaries, including cost sharing : '
(6) formulary- drugs needing prior authori- | N | N | N/ N | N N|{N|[N|N |N
zation/showing med. necessity specified v : , -
(6) formulary- whether generics required N |IN|IN[N|N|N|N|N|N |N
(6) formulary- exceptions allowed and how Y |Y IN|[N [N |N|N|JY!Y |N
(7) limitations on choice of PCP, specialists| Y | Y [Y]Y Y |Y[Y|Y]Y Y
(7) method of provider reimbursement N I[N IN|IN|N|N|N|N|N |N
(8) extent of confidentiality of medical Y2 ly |Y|Y |Y |YY|Y|N |V
records '
(9) deadlines for filing claims and N IN|Y|[N [N [N|[N[N|N |N
exceptions
(10) maximum length of time for insurerto | N N |Y|N [N [N|N|N|N |N
respond to requests for prior authorization
(11) list of treatments considered NN |NIN [ N[N N|IN|N |N
experimental
(11) basis for determining what is Y IN ININ [N |N|N|N|N [N
experimental
Notes
1. Unable to determine if provider lists were current or how often printed
-2, Sta;e's that medical records are private and confidential, but does not mention if/'when shown to outside
entities
3. Onnlyespeciﬁc treatment listed is organ transplants
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Section 5: Any Willing Provider
Section 5(a) of the Act states that “Any health care provider within the geographic

service area of a health benefits plan may apply to the insurer which administers that
health benefits plan to be credentialed to provide covered health care services to the
beneficiaries of that health benefits plan.” Parts (b) and (c) state that except in cases
where the provider has a history of unprofessional conduct or malpractice, an insurer
cannot fail to credential a provider who applies to the network and agrees to accept the
plan’s terms and conditions. In general, states seem to be moving away from enacting any
willing provider legislation. There are not many states left with broad AWP laws, though
more do have AWP relating to pharmacy services only.

None of the major sources examined considered AWP to be a consumer protection.
At least one group, the President's Advisory Commission, believes that AWP is harmful
to an HMO's ability to maintain a high-quality network. We believe that this provision alone
will not significantly increase access to specialists because most specialists we contacted
who did not currently participate in TennCare had no interest in participating in the future.
Elsewhere in this report we detail our estimate of the added costs of AWP, which are
substantial. All of the claimed benefits for consumers (as opposed to providers) are
achievable through consumer protections that would cost plans and employers less such
as access standards and network adequacy, covered continuity of care for a period of time
when faced with a change in a provider or health plan, choice of primary care physician
including specialists for people with serious conditions, direct access to specialists such
as OB/GYNs as needed, and ability to go out of the network at no additional cost when

needed.

Section 6: Provider Protections
Section 6 of the Act proposes due process rules for health care providers who have

been terminated from a plan network or whose contracts the HMO refuses to renew. It
provides for communicating decisions in writing and establishing processes for hearings

and appeals. Legislation similar to this has been passed in at least eight other states, and
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this protection has been recommended by leading consumer groups. It is also an NCQA

standard that is checked under the physician credentialing category.

Section 7: Access to Providers
Part (b) of section 7of the Patient Advocacy Act states that an insurer cannot require

a member to obtain approval before visiting providers of obstetrical/gynecological care,
vision care, or dental services chosen from the plan’s list of credentialed providers. Access
is a big issue with consumer groups and others calling for managed care reforms, and the
provision in this Act related to direct access may not go far enough in that it only in effect
adds OB/GYN services to the list of specialists that can be accessed directly (vision care
and dental services are already often available without referrals, or referrals are easy to
obtain, so these are not mentioned by consumer groups in their discussions of direct
access). Besides access to OB/GYNs, many national groups also recommend allowing for
spemahsts to serve as gatekeepers for people with disabilities or serious/complex medical
conditions (e.g., cystic fibrosis, multiple sclerosis, cancer, AIDS), since these specialists
will be able to manage the overall care of these patients more effectively than a traditional
pfimary care physician. A related provision that should be considered in Tennessee is
allowing standing referrals to specialists or specialty centers for a period of time for

ongoing treatments such as chemotherapy.
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FIGURE 3-2

States with Regulations Related to the 12 Key Areas Addressed by Families USA®
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Key for Figure 3-2

(1)
(2)
(3)
(4)
(5)
(8)
(7)

G

(©)
(10)

(11)

(12)

Access to emergency services

Access to specialists and specialty care

Adequacy of networks and standards for travel/waiting

Continuity of care in special situations

Access to experimental treatments

Utilization review/referral protections

Detailed HMO internal quality assurance plans (note: 42 states require QA
plans, but not many provide complete and adequate details on what should be
included)

Data reporting (note: fairly new area; a few states require extensive data to be
reported, others may require certain items)

Provider financial risk arrangements ,
Grievance/appeal protections (note: all states require MCOs to have system, but
only a few provide details of what should be included)

Disclosure of information (note: required information varies by state; there may
be other states that require specific disclosures)

Provider protections (note: many states prohibit gag rules, some states have
other protections as well)
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FIGURE 3-3

States with Comprehensive and Partial
Managed Care Consumer Protections
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Molly Stauffer, “Managed Care: State Efforts to Reduce the Red Tape to
Access,” Health Policy Tracking Service, National Conference of State

Legislatures, January 1998, p. 2; Families USA publications; Tennessee
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APPENDIX 1:

A.

Letter to Tennessee Health Plan Sponsor from Senator Jo Ann
Graves

Information request to Tennessee Health Plan Sponsor from Ed
Warren, VP, Research & Planning Consuitants (Attachment to
Senator Graves letter)

Tennessee Health Plan Sponsor Mailing List
List of Respondents to Information Request

Provider Interview for Evaluation of the Patient Advocacy Act
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Jo ANN GrAVEs
SENATOR
18 SenatoRiAL DismRict
RosertsoN AND Sumner COUNTIES

6 Lecistanive PLaza
TENNESSEE (GENERAL ASSEMBLY
NASHVILLE, TENNESSEE 37243-0218
TELEPHONE (615) 741-1654

197 Woobtaxe Dr.
Gauarn, TN 37066
(615) 451-4480

Senate Chamber
State of Tennessee

NASHVILLE

December 3, 1997

Dear Tennessee Health Plan Sponsor:

As you know Tennessee is considering some impo

APPENDIX 1: A.

Memeer of COMMITIEES

COMMERCE, LABOR AND AGRICULTURE
Eoucanion
ENVIRONMENT, CONSERVATION AND TouRISM

rtant legislation, “The

Patient Advocacy Act of 1997” (SB 1767/HB 1789) — SJR 243, that will affect
the way health plans in Tennessee manage their provider networks. My
Committee is charged with developing key information regarding the

potential impact of the
_in Tennessee. The Com

Act on the cost and quality of health care provided
mittee has hired a consultant, Research & Planning

Consultants of Austin, Texas, to assist us. In order for the consultants to
compiete their work for the Committee, they need some basic information
regarding the health plans you manage.

An information request from the consultants is attached. Please respond
as quickly and completely as you can. Your assistance in accomplishing
the Committee’s tasks is much appreciated.

JAG/rhw

Sincerely,

Ann Graves
, SJR 243

Report of Consultant's Findings Regarding the Evaluation
of the Tennessee “Patient Advocacy Act of 1997"
K:\RPCPROJ\1081.2\PATADV.RPT / February 16. 1998
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Researcn & Planning Consuiiants

December 3, 1997

Name
Title
Company

Dear:

Research and Planning Consultants (RPC) is assisting the Tennessee Legislature with the
evaluation of the Patient Advocacy Act of 1997. Among our tasks is to collect information
and data on the health plans that would be affected by the Act. We are asking you for
some basic information regarding the heaith plans in Tennessee for which you have
management responsibility. In most instances this information should not require anything
beyond copying a document or data file. Please call me at 1-800-580-4567 if you have any

questions regarding the request.

Please provide the information request below for each plan that you manage in
Tennessee.

1. Basic information

Plan Name

Plan Type (HMO/PPO/Indemnity)

Plan Sponsor (TennCare, Employer, etc.)
Tennessee Counties in Service Area

Number of Covered Lives

Year Plan Started

Contact Name and Telephone Number for Follow-up

@IMUOm»

2. Enroliee Information
A. Please provide a copy of the most current enrollee handbook or information

packets given to enrollees upon enroliment or reenroliment.

B. Please provide a copy of a recent Plan newsletter or example of other
correspondence that was mailed to Plan members. Also, please indicate how
frequently similar mailings to members are done.

7600 Chevy Chase Drive, Suite 500 Austin, Texas 787. 52
(512)371-8100  Fax: (512) 371-0327

Offices Located in Austin and Tallahassee
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Name

Page 2

December 3, 1997

3.

4.

Provider Information

A.

Please provide (in electronic format if possible) a list of all providers under
contract with the plan. The list should be sorted by provider type (physician,
hospital, pharmacy, dentist, etc.) and include the name, office address(es), and
specialty (for physicians).

Please provide sample standard provider contracts for following types of
providers: »

1.  Primary care physicians

2. Specialty physicians

3. Hospitais

4. Non-physician providers

Other Information. Please answer the following questions.

A

B.

C.

Has the Plan obtained NCQA accreditation? If yes, what is the accreditation
level? If no, Is the Plan seeking NCQA accreditation? :
Does the plan have written credentialling requirements for providers such as
board certification, JCAHCO accreditation, etc.? If yes, please provide the
written credentialling requirement.

Please provide any other information or comments that you believe are
important to the evaluation of the Patient Advocacy Act of 1997.

Return Information.
Please return your responses to:

Sincerely,

(s

Ed Warren, Vice President
Research & Planning Consultants
7600 Chevy Chase Drive Suite 500
Austin, Texas 78752

Phone: 512-371-8141
Fax: 512-371-0327
E-Mail: edwarren@rpconsulting.com

2, s

Ed Warren
Vice President



Tennessee Heaith Plan Sponsors Contacted

Aetna Health Plan of TN
David R. Field, President

American Medical Security Health Plan, Inc.
Eric B. Taylor, President

Cigna Healthcare of TN, Inc.
Eric B. Taylor, President

Community Health Plan of Chattanooga Inc.
(Weliport Health Plan).
Brian E. Dalby, President

Erlanger Health Plan Trust
Sylvester L. Reeder, lll, President

Health 123, Inc.
Thomas Nagle, President

Health Net, HMO, Inc.
Gary Brutuardt, President

Haalth Net TNCARE HMO, Inc.
(Phoenix Health Care)
John Davis, Executive Director

Healthsource Tennessee, Inc.
John G. Pearce, President

Healthwise of America
Ken Melkus, President

Heritage National Healthplan, Inc.
Doug Haaland, Executive Director

Memphis Managed Care Corporation
Karl Kovacs, Executive Director
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APPENDIX 1: D.

List of Respondents to Information Requést
Blue Cross/Blue Shield |
PHP of Tennessee

John Deere Health Plans

Premier Behavioral Systems of Tennessee

American Health Care Trust System
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APPENDIX 1: E.

Provider Interview for Evaluation of the Patient Advocacy Act.

Contact Chief Financial Officer, VP of Managed Care or other Hospital Official who knows
about TennCare contracts at the Hospital.

Date Time

Name of Hospital
Address

Name of Person Interviewed
Title

Hello, my name is . | work for Research & Planning Consultants in Austin
Texas. Our firm has been hired by the Tennessee Legislature’s Special Committee to study the
effects of the Tennessee Patient Advocacy Act of 1997. | would like to ask you some questions
regarding (hospital's) participation and experience in the TennCare program. Are you willing to
answer some questions. (Yes - go to 1; Refused).

1. Does (hospital) currently have contracts with TennCare Managed Care Ofganization? Yes
No (If yes go to 2. If no go to 5) ‘
2. If yes, which TennCare Managed Care Organizations Do you work with?
1 2 3
4 : 5__ 6
7 8 9
10 11 12
3. For each of the TennCare MCOs you work with what is the predominate method of
reimbursement? (Per Diem, Fee for Service, Capitation, DRG, Other (describe).
1 2 3 |
4 5 6
7 8 9
10 11 12
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Which contracts with the TennCare MCOs you work with were entered into following
negotiation between (hospital) and the TennCare MCO? ‘
Which contracts were signed without negotiation between (hospital) and MCO?

1 2 3
4 5 6
7 8 )
10 11 12

Which of the following comes closest to expressing your understanding of the negotiation
that occurs between MCOs in the TennCare program and hospitals over reimbursement
rates?

A. Negotiation Never Occurs

B. Negotiation Rarely Occurs

C. Negotiation Occurs Frequently

D. Negotiation Almost Always Occurs

Which of the following comes closest to expressing your understanding of the
reimbursement rates hospitals across Tennessee receive from TennCare MCOs?

A. The rates are all the same.

B. The rates are the same with a few exceptions

C. The rates differ most of the time

D. Each hospital's rate is unique

Has (hospital) every failed to reach an agreement with a TennCare MCO after initial

contact had been made?
If Yes, what is the reason an agreement was not reached?

No.
Has hospital ever terminated a relationship with a TennCare MCO at (hospitals)

initiation? If yes, Why did hospital terminate relationship?

Has any TennCare MCO deselected (hospital) from their network? If yes, what reason was
offered by the TennCare MCO?
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