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Federal Democratic Republic of Ethiopia

A Draft Proclamation to Provide for the
Fundamental Requirements for the
Establishment and Recognition of
Customary Courts in Ethiopia

Preamble

Whereas the Constitution of the Federal
Democratic Republic of Ethiopia recognises
customary institutions and calls for their
establishment and operation as customary
courts alongside formal courts.

Noting that Ethiopians frequently rely on
customary dispute resolution mechanisms to
settle various disputes and recognise that the
government has the responsibility to provide
legal recognition and strengthen this practice

Acknowledging that customary courts
contribute to lasting peace, utilise simple
procedures, and ensure community access to
justice.

It is deemed essential to provide provisions that
ensure their operation complies with the human
rights principles and democratic aspirations of
the constitution.

NOW, THEREFORE, in accordance with sub-
Atrticle (1) of Article 55 and sub-Article (5) of
Article 78 of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby
proclaimed as follows.

Part One
General Provisions

1. Short Title

may be cited as
Provide for the Fundamental
the Establishment and
tomary Courts, No. /

Recog qu & ¢
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Definitions

In this Proclamation,

unless the

context provides otherwise:

1.

TN
lr(\‘gs 1ﬁ
N uh“‘°£“’
oe? —

“Constitution” the Constitution of
the Federal Democratic Republic
of Ethiopia, Proclamation No.
1/1995.

“Customary Courts”
courts established or social
institutions recognised in
accordance with the provisions of
regional or federal laws to
adjudicate disputes based on
customary laws.

means

“Regular Courts” means the First
instance, High and Supreme
Courts established under relevant
federal and regional laws.

“First instance court” means the
federal first instance court or
regional Wored level court.

“Religious Courts” means a court
established by the provisions of
regional or federal laws to
adjudicate disputes based on
religious laws.

“Regions” means regional states
and city administrations
recognised in Ethiopia.

“Council” means federal or
regional customary courts
administration council established
under this proclamation.
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8. “Customary institution” means an
institution that works on the
settlement ~ of  disputes  and
reconciliation on the basis of
customary law and societal values
recognised by society as an
institution and that has its own
working system and procedures.

9, “Customary law” means a set of
rules and practices that customary
courts and institutions apply.

10.“Elder” means a person selected
according to relevant customary
practices to adjudicate disputes in
customary courts and may be known
by other names depending on the
applicable customary rules.

11.“Client” means a person that appears
before the customary court as an
applicant, respondent, appellant or
participant  in  mediation  or
reconciliation.

12.“Person” means a natural or juridical
person.

13.Any expression in the masculine

gender includes the feminine.

3. Scope of Application

This proclamation applies to customary courts

established or recognised at federal and

regional levels.
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Part Two

Purpose, principles and guarantees

4. Purpose

This law has the following objectives:

. Providing general provisions that ensure

the establishment and operation of
customary courts are compliant with the
human rights and democratic principles
enshrined in the Constitution.

. Facilitating the effective operation of

customary courts and promoting the
acceptance and enforcement of their
decisions.

. Without prejudice to the need to

maintain regional specificities, ensuring
that the establishment and operation of
customary courts, mirror the provisions
of the provisions provided in this law.

. Safeguarding and promoting customary

values and
resolution

institutions of dispute

Basic Principles

The establishment, recognition and
operation of customary courts shall be
based on the following principles:

Consent-based and Alternative
function

i. Customary courts

alongside the regular courts as
alternative avenues of dispute
resolution
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ii. No person shall be compelled
to the jurisdiction of
customary courts.

2. The Principle of No Harm

Without prejudice to the mandatory
provisions of this law, the process
of establishing and recognizing
customary courts must ensure the
preservation of the integrity and
traditional values of customary
institutions.

3. Human Rights Guarantees

il Proceedings before Customary
Courts shall respect the human
rights of the parties.

ii. Customary courts shall
adjudicate  cases  without
discrimination as  regards
persons, social conditions,
race, nation, nationality, social
origin, colour, sex, language,
religion, political or other
opinion, property, birth or
other status.

iii. Women and Men shall be
treated equally before
customary courts.

iv.  Customary Courts shall ensure
that the best interest of the
child is respected.
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Vi.

Vil.

Women and Men shall be treated
equally before customary courts.

Parties shall have the right to
appear before customary courts
with the help of an interpreter.

Sanctions by customary courts
shall not constitute any form of
inhuman or degrading
treatment, including corporal
punishment.

viii. A violation of human rights

ix.

guarantees in customary court
proceedings shall constitute a
ground for appeal.

Proceedings before customary
courts are not required to adopt
procedures used in criminal or
civil proceedings in regular
courts, such as the hearing of
witnesses or the presentation of
evidence.

Determination of compensations
or other forms of redress by
customary courts shall not be
carried out in a manner that is
discriminatory based on any
ground.

Accessibility

Customary courts shall be recognized
and established in a manner that takes

mt, their accessibility to the
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Part Three

Recognition and Licensing of
Customary Institutions

6 Recognition of Customary Courts

1. Customary institutions shall be
registered in order to operate as
customary courts.

2. Notwithstanding detailed
registration conditions that shall be
determined by the registration and
licensing body, the following main
requirements must be fulfilled at all
times.

i. The institution has a structure
that facilitates disputes or
conflict resolution

ii. The institution has submitted a

voluntary request for
recognition as a customary
court.

iii. The institution has expressed its
commitment to adhere to the
principles and  guarantees
established in this law.
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7. Revocation of Registration

1. Alicensing body may revoke the
registration and license granted
to customary institutions if the
institutions repeatedly fail to
comply with the stipulations of
this law.

2. The decision to revocation of
license reached under this
provision shall provide clear
reasons for such revocation.

3. Customary institutions whose
licenses have been revoked may
reapply for registration by
implementing measures that
guarantee their compliance with
this law if granted re-registration

Part Four

Appointment and Termination of
Customary Court Judges

The Appointment and termination of

customary court judges shall be guided

by the relevant customary practice.

The appointment of customary court

judges shall ensure the inclusion of

female judges.

A person with a criminal record, or is a

member of any political party or is

mentally impaired shall not serve as a

judge in customary courts.

Customary court judges have the right

to recuse themselves from a particular

case or resign as judges.

Customary courts shall have reserve or

alternative judges.

Customary Court judges shall not be

terminated for reasons other than
i laws  establishing
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Part Five

Basic Structure of Customary
Courts

14. Customary Courts shall have two-
tiered structures with primary and
appellate jurisdiction.

15. Kebele-level customary courts shall
be the Primary or First Instance
Customary Courts.

16. Woreda-level customary courts
shall serve as Appellate Customary
Courts

17. Customary courts are not required
to operate in a courtroom similar to
that of the regular courts.

18. Kebele-level customary courts may
use traditional locations and places
to hear cases before them.

Part Six
Jurisdiction

19.  Subject Matter Jurisdiction

customary courts shall have subject matter
jurisdiction over:

1. family and personal matters

2. petty offences and crimes
punishable only upon complaint

3. matters expressly reserved to fall
under their jurisdiction pursuant to
other applicable laws

4. For crimes punishable upon
complaint, proceedings before
customary courts shall bar any
ongoing  private or  police
investigation.
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20. Referral Jurisdiction

1.

Customary Courts shall exercise
jurisdiction over cases referred to them
for arbitration or mediation by regular
courts.

. The arbitration or mediation referral

shall include specific instructions on the
scope and timeline of the requested
arbitration or mediation.

. A regular court's referral of a case to

Customary Courts shall be considered as
fulfilling the requirement of consent,
and this consent may not be withdrawn

. Regular courts are bound to uphold

mediation or arbitration decisions by
Customary Courts unless and otherwise
there are compelling reasons to deviate
from such decisions.

21. Reconciliatory Jurisdiction

1.

. Notwithstanding the

Customary Courts may have jurisdiction
over criminal cases other than those
listed under their subject matter
jurisdiction with the sole purpose of
reconciling victims and offenders.

. Reconciliatory jurisdiction may be

initiated by Customary Court Judges, the
victim, the perpetrator, families or
relatives of the victims or offenders, or a
third party.

preceding
stipulations, the exercise of
reconciliatory jurisdiction by customary
courts shall not bar or discontinue a
criminal proceeding before the regular
courts.

. Effective reconciliation by customary

courts may be used as a mitigating factor
by regular courts in accordance with
applicable laws.

. Reconciliation proceedings shall not

commence without the consent of the
alleged offender.
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Provided that the offender
initiated a reconciliatory
jurisdiction, Customary Courts

may recommend that regular
criminal courts mitigate a
sentence, regardless of the
outcome of reconciliation

proceedings, if the offender has
shown a sincere sense of remorse.
For purposes of this article,
customary court judges or their
representatives have the right to
visit persons held in custody.
Reconciliation proceedings shall
not be used as evidence of
wrongdoing against the defendant
before the regular courts.

In the event of effective
reconciliation, the prosecutor may
exceptionally decide not to pursue
a criminal case using its regular
courts on matters that gave rise to
the reconciliatory jurisdiction of
customary courts.

22, Jurisdiction to Facilitate Apology

2N

>

Customary Courts may
facilitate the offer and
acceptance of apology between
the offender or convict and the
victims or the public.

Regular Courts may request
customary courts to facilitate
the enforcement of public
apology as a secondary
punishment in cases where
they impose it in accordance
with the relevant criminal laws.
For purposes of this article,
customary court judges or their

representatives may  visit
persons  imprisoned  after
conviction.
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23. Lack of Jurisdiction

Customary courts shall not have
jurisdiction over the following matters:

1. Unless otherwise expressly provided
under other laws, customary courts
may not have jurisdiction over
offences punishable only by a term of
imprisonment.

2. Customary courts may not have
jurisdiction over offences in which
there is no direct individual victim or
to which the prosecutor is a party.

3. For crimes punishable upon
complaint, proceedings  before
customary courts shall bar any
ongoing investigation by the police.

4. Customary courts shall not have
jurisdiction over petty offences
involving the government and its
institutions or cases to which the
police or the prosecutor is a party.

5. Customary courts shall not have
jurisdiction over cases pending
before the regular courts.

6.  Notwithstanding the preceding
provision, disputing parties may
unanimously request regular courts
to refer their cases to Customary
Courts.

7. Customary courts shall not have
jurisdiction over disputes in which
the local or federal government is a

party.

Part Seven
Proceedings Before Customary Courts

24. Consent of the Parties
1. Customary courts shall not see
—~———===gases involving an individual or
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25.

26.

Consent shall be given
unequivocally, free from any form
of fear, influence, or intimidation.
Consent may be given either
verbally, in sign language, or in
writing.

Appearance before the Customary
Court shall not in itself constitute
giving of consent.

Consent shall not be withdrawn
once customary proceedings have
started.

For purposes of this Article,
scheduling of a hearing amounts to
the commencement of customary
proceedings.

Temporal Jurisdiction
The jurisdiction of Customary Courts
shall not be subjected to the period of
limitations as prescribed under other
laws.

Resolved Cases

A case that has received a final
decision from a customary court
shall not be brought before any
other customary court, religious
court, or regular court.

It is prohibited for the same person
to bring before a customary court a
case that has already received a
final decision from either a
religious or a regular court.
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27. The Seat of Customary Court

The place and location of a customary
court shall be determined in accordance
with the applicable customary system.

28. Law applicable in customary justice

1. Customary courts shall apply
customary laws applicable to them

2. Customary courts shall not be
required to adopt procedures in
criminal or civil proceedings similar
to those of the regular courts,
including the hearing of witnesses or
the presentation of evidence.

29. Appeal

1. Customary Courts shall be
recognized and established at the
appellate level.

2. The customary appellate court shall
hold final appellate jurisdiction
over the decisions rendered by
primary customary courts.

3. The regular first-instance court
shall hold final  appellate
jurisdiction over the decisions of
customary courts on matters related
to fundamental human rights
principles and the principles
enshrined in this law.

4. Women, children, and vulnerable
groups shall be provided with free
legal aid services, especially during
appellate proceedings before the
regular first-instance court

OS2 ET N, N
pilc 2t !/_;l.‘
&‘\ngxx 0 %,
L o4 & P v .
4 ]



PAVAR €CE AT PLA A eTAAA L2

30.

PAVAP §Ce (LT m-4% K409

(LU KPP oalt hodG e+Oma-
WA €Ce 0+ @4z 08907
AhAFIL @R Aahatas  &4n
NQArSSTF AL 266 UPT PTG @90
PATEXL NAA 1497 LIPGA::

PAVAR §C& AT P7LeATANSTY
@4 NBU-E TI£47 AAVFO-::
@-A3@7 ATPPOAG ATPLAT® KI°(L+E
PUPYT QA4 QUAR §CL Lk NOVA UT
oAt A8 hCIPEPTY Nora-0g
ALhLoP° LTAA::

h&a ae

0A QAR §C& AT AdHA&C °he 0T

31.

RgOT hLARTS DAY

QiA avdggo

PAUAL GCL (AT TI0TSLC NhAAS
4800 4% PTLavAlbT PAVAR
&Ce NPT A0PRLC 9°hC OF
DALTT BIPGA::

ptekov-t QAR  §CE (AT
AOFBLC °hC AT P2 Mb
APNLG & FAN:

04000 QAR &CE AT ANT8LC
°hC L Tmért AA.do%.d. CUHN
+@nheF °hC L+ LUPGA::

. ?had WA? €C& AT Ahi8LC

°hC L+ +mért AhdAd °hC LT+
(ALY

Model Law on Customary Courts ~ Revised Draft 15

30. Enforcement of Judgement

A final decision of the customary
court, unless stayed or reversed on
appeal, shall be binding on the
parties and enforceable throughout
all regions of Ethiopia.

Customary courts shall render their
decision in writing.

Where a party refuses to accept and
comply with the judgment,
customary courts may enforce the
judgment in accordance with
customary laws.

Part Eight

Customary Courts Administration

Council

31. Establishment

Administration of  Customary
Courts shall fall under the mandate
of the Customary  Courts
Administration Council to be
established at the Federal and
Regional levels.

Federal and regional customary
Courts Administration Councils
may hold joint sessions.

The federal customary Courts
Administration Council is
accountable to the House of
Peoples Representatives.

The Regional customary Courts
Administration Council is
responsible to a State Council.
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32. Members of the Federal Customary

Courts Administration Council
The Council has the following members

1. President of the Federal Supreme

Minister of Justice ...... vice chair
Women and Social Affairs Minister
.... member

4. Culture and Sports Minister

5. Federal Police Commission,
Commissioner General.... member
6. Director of the Federal Justice and

Legal Research
Institute......member
7. Elders Council ......... member

33. Powers and Responsibilities of the
Federal Customary Courts
Administration Council

The Council shall:

1. Follow wup and supervise the
implementation of this law and take
necessary measures of compliance.

2. Facilitate the establishment and
recognition of customary courts

3. Monitor and support customary
courts in addressing challenges they
face during service provision and the

enforcement of judgments.
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35. Members of the Regional Customary

Courts Administration Council
The Council has the following members:

1. President of the Regional Supreme
Court ...Chair

2. Head of the Regional Justice Bureau
... vice chair

3.  Head of the Regional Women and
Social Affairs Bureau .... member

4. Head of the Regional Culture and
Sports Bureau .... member

5. Commissioner General of the

Regional Police Commission,

Commissioner General ... member
6. Director of the Regional Justice and
Legal Research Institute...member

7. Elders Council ...member

Powers and Responsibilities of
Regional Customary Courts
Administration Council

Regional Customary Courts
Administration Councils shall prepare
capacity-building guidelines for their
respective regions in cooperation with
their Federal counterparts.

Regional Customary Courts
Administration Councils shall conduct
periodic compliance and effectiveness
assessments of customary courts.
Regional Customary Courts
Administration Councils shall have the
power to decide on the appointment,
resignation, and termination of
customary court judges in their
respective regions.

prepare its internal working rules.
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37.

Office of the Regional Customary
Courts Administration Council

1. The Regional Customary Courts

Administration Council shall have an
office organized within the federal
Supreme Court.

. The Regional supreme courts shall

allocate the necessary budget and human
resources for the office.

- The office shall lead the council’s day-

to-day activities, enforce its decisions
and implement other activities as
required.

Part Nine

Settlement of Dispute and Sanctions

38.

39.

40.

41.

42.

43.

Customary Courts shall strive to settle
disputes amicably.

Customary courts are not required to
adopt or impose civil or criminal
sanctions provided in laws applicable by
regular courts.

Enforcement of customary sanctions
may rely on customary practices and
institutions.

Customary courts may penalize persons
who deliberately fail to appear before
them after customary proceedings have
started pursuant to his/her consent.
Customary courts may impose sanctions
on persons involved in contempt of
court, disrupting the administration of
Justice and violating the integrity and
security of customary court judges or
elders.

Nothing in this proclamation shall be
construed as limiting customary courts
from choosing  sanctions  and
enforcement methods utilized by regular
courts.
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Part Ten

Compliance Measures and Obligations

44. Compliance Measures

1.

Customary Court judges shall receive
capacity-building training on human
rights principles and guarantees.
Women and vulnerable groups shall
receive legal aid services free of
charge, in particular at the appellate
levels of their proceedings.

45. Powers and Responsibilities of Regional
Governments

1.

Regional Government may, in line
with this Model law, the Federal
Constitution, and their respective
regional constitutions and laws,
establish customary courts to serve as
alternative avenues for dispute
resolution.
Regional governments shall provide
detailed guidelines or laws for the
operation of customary courts in line
with this Model Law.
Regional governments shall undertake
appropriate studies on the nature of
specific ~ customary laws and
institutions prior to establishing
customary courts.
Regional governments shall ensure

that the establishment and operation of

customary courts are compliant with

the Constitution and Human Rights

principles.
Regional Government may request the
Federal Customary Court

Administration Council to review and
comment on draft laws for the
establishment of customary courts.
Regional governments shall cooperate
with the federal government in
supervision and monitoring customary
courts’ compliance with this Model
Law and the Constitution.

Regional Bureau of Justice shall
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ensuring the provision of free legal aid
services to women and vulnerable
groups of society.

Regional governments shall guarantee
the smooth operation of customary
courts, including designating by law
local and district-level offices
responsible for the enforcement of
decisions and sanctions of the
Customary Courts.

46. Powers and Responsibilities of the

1.

Federal Government

With respect to Article 22, the federal
government has the power to decide
not to pursue criminal accountability
using the regular courts.

The Ministry of Justice may observe
reconciliation proceedings by
customary courts when deemed
necessary in the interest of justice.
The Ministry of Justice and other
relevant federal government
institutions  shall encourage the
provision of legal aid services to assist
women and other vulnerable groups in
their appeals from customary courts to
regular first-instance courts.

The Ministry of Justice shall, together
with regional Justice Bureaus, ensure
that pro bono legal service includes
cases before customary courts.

The Federal Police and Prison
Administration Officials shall
cooperate with customary courts in the
exercise of their jurisdiction.

As regards petty offences and offences
punishable only upon complaint, the
federal police shall immediately
release from its custody a person
against whom there is a proceeding

before customary courts.
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Part Eleven
Relationship with other courts

47. Relationship with Regular Courts

1.

Regular courts may encourage the
resolution of disputes by customary
courts.

First Instance Regular Courts may
have a last resort jurisdiction over
cases adjudicated by Appellate
Customary Courts.

The jurisdiction of regular courts over
the decisions of customary courts shall
be limited to issues of equity and
fairness as well as questions
concerning the compliance of
customary  decisions  with  the
Constitution and human rights law.
Regular Courts shall inquire with the
parties if they prefer to take their cases
before the Customary Courts.

With the consent of the parties,
Regular Courts may refer proceedings
to customary courts in cases requiring
settlement of disputes through
arbitration.

For criminal cases under their
exclusive jurisdiction, regular courts
shall explain the advantages of
reconciliatory proceedings by
customary courts.

48. Relationship with Religious Courts
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1.  Customary Courts shall not
entertain cases pending before
religious courts

2. Customary courts shall not see
cases falling exclusively under the
jurisdiction of religious courts.

3.  Religious courts shall not

adjudicate cases that exclusively
fall under the jurisdiction of
customary courts.
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Part Twelve

Miscellaneous Provisions
49.  Duty to Cooperate

Any person shall cooperate in the
execution of requests, decisions, or orders
issued by customary courts.

50. Accountability

The customary court shall take measures in
accordance with customary rules against
any person who fails to discharge his
obligation to cooperate with the court.
Nonetheless, such a measure shall not
include imprisonment.

51. Inapplicable Laws

Any proclamation, regulation, directive or
decision inconsistent with this

proclamation shall be inapplicable
concerning matters provided for in this
Proclamation




