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BC Bylaw Enforcement News

PROVINCIAL GOVERNMENT INCREASES MAXIMUM FINES FOR REGIONAL
DISTRICTS

In autumn 2023, the provincial government enacted amendments to the Local
Government Act which increased the maximum fines that regional districts are
allowed to impose for breaches of their bylaw.

For some time, municipalities have been authorized under the Community
Charter to impose fines of up to $50,000.00 for violating a municipal bylaw, if the
violator is prosecuted by a long form information under the Offence Act.

However, the legislation which dealt with bylaw enforcement for regional
districts - the Local Government Act - was silent on whether this also applied to
them. This had led some lawyers to the opinion that the maximum fine a
regional district could impose when prosecuting a person by long form
information was $2,000.00, as per the default provisions found in the Offence
Act.

This curious situation has now been put to rest due to the amendments passed
by the Legislative Assembly of British Columbia. The law now explicitly grants
regional districts the authority to, when prosecuting an offender by long form
information, impose maximum fines of up to $50,000.00, thus putting regional
districts on an equal footing with municipalities.

For more information see:

e Section 416 of the Local Government Act (as amended):
https://canlii.ca/t/8vs2#sec416

COURTENAY ADOPTING BYLAW NOTICE SYSTEM

The City of Courtenay will soon be joining the ranks of
British Columbia local governments which use the bylaw
notice adjudication system. In February, the city's
municipal council voted to move ahead with
implementing the bylaw notice system.

The bylaw notice was first introduced in the province of
British Columbia in 2005 as an alternative to prosecuting
people in the provincial courts. It was designed to be
quicker, cheaper and simpler than the traditional court
system. However, it has also faced criticisms, as some
have said it denies a person their “"day in court” and
these same sorts of arguments are also being raised by
persons who dislike Courtenay’s decision to adopt the
system.
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| For example, when a person is prosecuted under the Offence Act in provincial court
4§ - either because they have been issued a Municipal Ticket Information (MTI) or a

. long form information has been laid - the local government must prove their guilt

/ beyond reasonable doubt, or else the person must be found guilty. With the bylaw
notice system though, a person who disputes a bylaw notice and takes it before an

// , adjudicator can be found liable (the word ‘guilty’ doesn’t apply in the bylaw notice

'V /| system) as long as the local government presents enough evidence to show they are
probably guilty; proof beyond reasonable doubt is not required. In addition, at an
adjudication hearing, an adjudicator cannot consider constitutional arguments or
challenges to the validity of a bylaw; things which a judge in a court is allowed to
entertain.

Still, officials at the City of Courtenay insist the bylaw notice system is fair and is the
right move to ensure effective and efficient enforcement for the city’s bylaws.
Representatives of the provincial government have also addressed the criticisms
raised in Courtenay, pointing out the independence and qualifications of the
adjudicators that are appointed to preside over the hearings.

For more information see:

. "Lawyers react to proposed changes in Courtenay’s bylaw system” in the
Comox Valley Record:
https://www.comoxvalleyrecord.com/news/lawyers-react-to-proposed-
changes-in-courtenays-bylaw-system-7322621

MAXIMUM FINES FOR MUNICIPAL TICKET INFORMATION (MTI) INCREASED

In a slate of legislative amendments enacted in the fall of 2024, the provincial
government has increased the maximum fine which can be applied using a
municipal ticket information (MTI). This is a form of ticketing used by many local
governments throughout the province and, until recently, regulations had not
allowed a fine of more than $1,000.00 per ticket to be imposed. However, with this
amendment, it is now permissible to issue a ticket with a fine of up to $3,000.00 to a
person; unless the person is under 18, in which case the maximum fine remains

$1,000.00.

For more information see:

. Section 2 of the Community Charter Bylaw Enforcement Ticket Regulation
(as amended):

https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreq/425 2003
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An Interesting Case:
The Case of Disinformation & The Deleted
Word

By Michael Tillmann

This is the interesting case of Disinformation and the Deleted Word, or to use its correct legal name, the case of the
Canadian Constitution Foundation v. Canada (Attorney General).

It is the story of how, when the government decided to rewrite the Canada Elections Act, they opened a controversy by
deleting one word. This controversy touched on such importantissues as disinformation, election integrity and
freedom of speech and it concerned people so much that they ended up mounting a constitutional challenge of the
newly rewritten law, asking the courts to strike down the new Act as unconstitutional.

The case was decided by the Ontario Superior Court of Justice in 2021, but the story begins three years earlier.

In 2018, the federal government of Canada decided to update its election laws. This was partly in response to
concerns about election interference that had been raised in recent years. There had been stories in the media about
foreign agents attempting to influence the course of Canadian federal elections and there had been calls made for the
authorities to respond. There was concern about persons influencing elections by spreading misinformation and
disinformation.

There was also a desire to update some other elements of election law, to change spending limits and the like, and to
reverse some election rules that a previous government had brought in which were criticized as being
unfair. However, that's a topic we won't get into for now, as our story is focused on misinformation and disinformation.

So, in response to all the concerns mentioned, the federal government introduced Bill C-76 into the Parliament of
Canada and it was passed and enacted into law in December 2018. One of the changes this bill made was to amend
the wording of Section 91 of the Canada Elections Act. This was the section of Canada’s federal election law which
made it an offence to spread false news about political candidates.

It wasn't a new idea to prohibit false information aimed at influencing elections. In fact, there had been a section in the
federal election law which banned people from doing so since 1908. This amendment sought to make the provision
more effective by specifically naming the types of false information prohibited.

The previous version of Section 91 had merely stated that it was unlawful to spread false information about a political
candidate’s “character or conduct.” However, the new amended version listed out various topics which it would be
unlawful to spread false information about, such as false statements claiming a person had been charged with, or was
under an investigation for, an offence and false claims about a person’s place of birth, citizenship, etc. Additionally,
the new law banned not only false statements about a candidate in an election but also about other persons, such as
the leaders of parties and public figures associated with political parties.
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There was another difference between the pre-2018 law and the new amended version too. In the previous version,
the law had been worded so it was an offence to spread false information “knowingly.” However, in the new version
this word was deleted.

When the draft of the law was being discussed in Parliament, politicians had inquired about this change but had been
told it was only a minor adjustment, or a housekeeping matter. A lawyer and policy advisor representing the federal
government at the parliamentary hearings suggested that it was still implied in the law that a person had to knowingly
spread false information to be guilty, even if the word had been deleted, and so persons who unknowingly spread
incorrect information would not be liable.

Despite these statements from the federal authorities that persons who unwittingly communicated misinformation
would not be targeted for enforcement, some persons were not reassured. Criticisms were raised that the law would
make many people hesitate to discuss and debate the qualities of political figures publicly for fear of accidentally
running afoul of the law. Indeed, a representative of one Canada’s prominent political advocacy groups, the Canadian
Taxpayers Federation, stated they had curtailed their communications campaign in the 2019 federal election for fears
of violating the new law.

In light of these criticisms of the law, it was probably predestined that someone would challenge it in court and the
Canadian Constitution Foundation did just that in September 2019. A registered charity dedicated to advocating for
rights protected in the Canadian Constitution, the group launched a legal action seeking to have Section 91 of the
Canada Elections Act struck down as unconstitutional. They were supported in this effort by PEN Canada, another
charity which advocated on behalf of freedom of expression for writers.

The case ended up being heard before Justice Davis of the Ontario Superior Court of Justice. As the hearing
unfolded, the Canadian Constitution Foundation argued that Section 91 violated the Canadian Constitution and
should be struck down on those grounds. To be precise, they argued it violated Section 2 of the Canadian Charter of
Rights and Freedoms, which is a part of the Constitution, and which guarantees persons several freedoms, including
freedom of expression.

The legal team representing the Attorney General of Canada, which opposed the application by the Canadian
Constitution Foundation, admitted that the law restricted freedom of expression somewhat, but invoked Section 1 of
the Charter which allows for limits to be placed on rights as long as the limits are reasonable and demonstrably
justifiable in a free and democratic society. The Attorney General’s position was that the law was seeking to achieve an
important goal, the prevention of disinformation in elections, and it had been crafted in such a way that it was a
reasonable limit.

Arguments and counterarguments were then presented on the question of to what degree the law impaired freedom
of expression, and whether the impairment was small enough to constitute a reasonable limit. This led to scrutiny of
the exact wording of the section and the Canadian Constitution Foundation made the point that, since the word
"knowingly” had been removed in the new version of the law, it had far too large of an impact on the freedoms of
citizens to express themselves. They argued that, due to the word being deleted, it was now possible for persons to
be convicted of a crime for accidentally stating falsehoods that they believed to be true, and this was not a reasonable
limit.

The Attorney General’s position was the same as the federal government had presented before when the law was
being amended. That is to say, even thought he word “knowingly” had been taken out, it made no difference, because
it was still implied that a person could only be convicted if they knowingly made a false statement. They presented
evidence in support of this position, although some of the evidence was not all that helpful as it contained
inconsistencies. For example, an affidavit from enforcement officials in Elections Canada stated that, for a person to be
convicted, the individual would have to knowingly make a false statement, but then later the affidavit stated that
reckless disregard for the truth might also qualify. This was a problem because recklessness and knowledge are not
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equivalent and so it only further muddied the waters on what standard the government intended to use for
enforcement.

In the end, Justice Davis ruled against the federal government, giving her judgment on February 19, 2021. She found
that, despite the claims of the government to the contrary, removing the word “knowingly” had changed the law and
that it had lowered the standard for convicting a person. Under this new law, a person could be convicted for
unknowingly spreading falsehoods and this was too great of an impairment of a person’s freedom of expression, and it
could not be justified as a reasonable limit under the Charter of Rights and Freedoms. As a result, she issued a
declaration that Section 91 was unconstitutional and that it was of no force or effect.

Following this court decision, the federal government took action fairly quickly to respond to the law being struck
down. By April 2021, they had introduced a bill into Parliament to re-insert the word "knowingly” back into the
relevant sections of the Canada Elections Act and this bill was passed into law shortly thereafter.
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